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APPELLANTS' STATEMENT OF QUESTIONS PRESENTED) 


1. The first question, involving construction of a will, is 
whether the lower Court erred in holding that the son of testatrix had 
only a contingent interest in the first one-half of 75% of the corpus of 
the trust created by the will, which provides that such one-half of the 
75% portion shall be disbursed to the son when he becomes thirty 
years of age, subject only to a life estate in the husband of testatrix, 


and the son has now attained age thirty, and where the will does not 


provide that the son shall lose his interest if he dies before his father 
and no other provisions of the will provide for divestiture of such first 
one-half of the 75% after the son attains age thirty. 


2. The second question is whether the lower Court erred|in 
denying a partial termination as to the first one-half of the 75% por- 
tion of the trust, where the life beneficiary acquired the remainder 
interest in such portion, and both, the life and remainder beneficiaries 
consented to the termination, and where the only purpose in creating 
the trust was to preserve the principal during the life of the income 


beneficiary so that it might ultimately be enjoyed by the remainderman. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES, ete. . 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I, 


Where a testamentary trust directs disbursement of 
one-half of the 75% portion of corpus to son of testatrix 
when he attains age thirty, subject only to life estate in 
husband, and where the will does not provide that the 
son shall lose his interest if he dies before his father 
and no other provision of will provides for divestiture 
of such portion after son has reached age thirty, appel- 
lants contend such portion of the trust is finally vested 
and not subject to being divested, now that the son has 
attained age thirty, and accordingly, the lower Court 
erred in holding that the son has only a contingent 
interest subject to being divested if the son should ame 
decease his father 


The life beneficiary, having acquired the remainder 
beneficiary's interest in one-half of 75% of trust 
corpus, and both beneficiaries, appellants here, having 
consented to termination of such part of the trust, 
termination thereof may be compelled where the only 
purpose in creating such trust was to preserve the 
principal during life of income beneficiary for ultimate 
enjoyment by remainderman, and accordingly, it was 
error for the lower Court to rule to the contrary 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants, Albert R. Beatty and his son, Rev. Owen Washington 
Beatty, filed their complaint, and thereafter an amended complaint (J.A. 
1-5), in the District Court for partial termination of the trust created 


under the will of Elizabeth Owen Beatty. Appellees are the two trustees 


and the ten persons named as contingent beneficiaries of said trust. 
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Appellants moved for judgment on the pleadings (J.A. 41), follow- 


ing which a cross motion was filed by certain of the appellees (J.A. 43). 
The Court denied appellants' motion, but granted appellees’ motion, and 
judgment was thereupon entered in favor of all the appellees and against 
both appellants (J.A. 47). This appeal is from such judgment. 


Jurisdiction was conferred upon the District Court by Section 306, 
Title 11, D. C. Code, 1951 Edition, and is conferred upon this Court by 
Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


The pertinent facts and the authenticity of the several exhibits at- 
tached to the amended complaint and to the answer of the trustees were 
admitted in the pleadings (J.A. 21-40, 44, 45). The cross motions for 
judgment and the answers in opposition acknowledged that no material 
issues of fact were in dispute (J.A. 41-45), and the trustees conceded 
that the basic questions involve the construction of Mrs. Beatty's will 
(J.A. 42). 


The appellant, Albert R. Beatty, is the surviving husband of the 
late Elizabeth Owen Beatty (J.A. 2, 21), and appellant, Rev. Owen 
Washington Beatty, is their only child. The latter, whose date of birth 
is September 28, 1928, has no wife or issue (J.A. 2, 21). 


The testatrix died on June 13, 1949, leaving a Last Will and Testa- 
ment, dated August 28, 1946 (J.A. 2, 6-10, 21) which was admitted to 
probate and record in the Probate Branch of the lower Court (J.A. 2, 21). 
The residue of testatrix's estate was left in trust with appellees, National 
Savings and Trusti Company and Thornton W. Owen, being appointed 
trustees under said will (J.A. 6-10). 


Paragraph THIRD of the will creates the trust and enumerates the 
powers and authority of the trustees (J.A. 6-10). Included in this para- 
graph are Items 1 through 6, which pertain to the division and distribution 
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of the income and corpus (J.A. 7-10). Items 2 and 3 bear direct] 
the issue raised in this appeal and are quoted as follows: 


Item 2. The income from seventy-five per cent of the 
trust shall be payable in periodic installments to my 
husband so long as he shall live; and upon his death 
the undisbursed income and principal shall be dis- 
bursed as hereinafter provided." 


"Item 3. The income from the remaining twenty-five 
per cent of the trust shall be payable in periodic install- 
ments to my husband for the use and benefit of my only 
child, Owen Washington Beatty, until my said son shall 
become twenty-one (21) years of age and to my said son 
directly thereafter until the corpus shall be fully dis- 
bursed to him. One-half of the corpus shall be distrib- 
uted to my son when he becomes thirty (30) years of age 
and the second one-half shall be distributed to him five 
(5) years after actual disbursement of the first one-half. 
Upon the death of my husband, the seventy-five per cent 
held in trust for my husband shall be disbursed and dis- 
tributed for the benefit of my son exactly as the twenty- 
five per cent aforesaid, excepting that if the first one- 
half of the corpus of said seventy-five per cent shall be 
distributed to my said son after my said son shall have 
become thirty (30) years of age the second one-half of 
the corpus of the said seventy-five per cent shall be 
distributed five (5) years after the distribution of the 
first one-half of the corpus of said seventy-five per 
cent" (J.A. 8). 


Items 4 and 6 of Paragraph THIRD of the will are applicable only 
if the son should die "prior to complete distribution as provided by 
Item 3 above." Inthe event of the son's death prior to complete distri- 


bution, then under (c) of Item 4, if the son should die without issue, which 


by definition includes a surviving widow, then the portion of the [trust 
held under Item 2, that is, the 75% portion, "shall not be disbursed until 
my said husband's death, but shall be distributed" immediately there- 
after in the amounts specified to the several beneficiaries named in 
Item 6. Item 5 is not applicable in the circumstancesof this case, since 
it provides for payment of income to the mother of testatrix in the event 
of the coincident death of the testatrix, her husband and son, with the 
corpus to be distributed as provided in Item 6 (J.A. 8-10). 
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On September 16, 1953, appellants entered into an agreement by 
which the son transferred and assigned all of the interest inherited 
under his mother’s will to his father, Albert R. Beatty (J.A. Ex. B, 
11-15). Since that! time, and pursuant to said agreement the trustees 
have paid the income from the 25% portion of the trust to the father 
(J.A. 3, 22). 


On July 30, 1958, appellants entered into a second agreement 
(J.A. Ex. C, 15-18). In said agreement they consented to the termina- 
tion of the first one-half of the 25% and 75% portions of the trust, to 
which the son would become entitled upon his attaining thirty years of 
age on September 28, 1958. This consent was subject to the father's 
releasing his right to the income from said parts of the trust. The 
agreement of July! 30, 1958, also authorized and directed the trustees 
to pay over to the father one-half of the 25% and 75% portions of the 
trust when the son became 30 years of age. This agreement, together 
with the release and relinquishment of the right of Albert R. Beatty to 


receive the income from said parts of the trust, which he executed on 
September 24, 1958 (J.A. Ex. D. 19, 20), were thereupon delivered to 
the trustees (J.A. 4, 22). 


In correspondence between the trustees and appellant's attorneys 
regarding termination of the first one-half of the 25% and 75% portions 
of the trust (J.A. Ex. 1-5, 26-30), the trustees said they would honor 
the assignment to terminate one-half of the 25% portion but they declined 
to honor it as to one-half of the 75% portion of the trust (J.A. 4, 22, 27, 
29, 30). 


Following refusal of the trustees to terminate one-half of the 75% 
portion of the trust, appellants filed their complaint in the lower Court 
seeking termination of the portions of the trust in question. (Docketed 
Record). Thereafter, on November 20, 1959, appellants filed an amended 
complaint (J.A. 1-20), naming certain contingent beneficiaries as defend- 
ants, that is, Nos. 4 through 12, who had not been so named in the original 
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complaint. The amended complaint also sought termination of one-half 
of the 25% and 75% portions of the trust. On February 3, 1960, appellants 
filed a motion for judgment on the pleadings or in the alternative for sum- 
mary judgment (J.A. 41). Certain of the appellees filed a cross motion 


thereto (J.A. 43). Answers to the amended complaint and to the motions 
were filed on behalf of all parties to the cause (J.A. 21-40, 42-45). 


The cross motions were argued before the lower Court following 
which it filed a memorandum opinion on July 21, 1960 (J.A. 46). | The 
Court sustained the position of the trustees, holding that appellants are 
not the sole beneficiaries of the 75% portion of the trust, and therefore, 
that such portion of the trust could not be the subject of an agreement 
between appellants, because if the son predeceased his father without 
leaving issue, the interest of the contingent beneficiaries would be lost 
(J.A. 46). The Court held it proper for the trustees to convey to Albert 
R. Beatty one-half of the 25% portion of the trust (J.A. 46). Judgment 
was accordingly entered in favor of all defendants and against both appel- 
lants as to the first one-half of the 75% portion (J.A. 47). This appeal 
is taken from such judgment. 


STATUTES AND PROVISIONS OF RESTATEMENT MADE 
APPLICABLE BY DECISIONS OF THIS COURT 


As to vesting of estates — 


Sec. 812, Title 45, D.C. Code, 1951 Edition, reads as follows: 
§45-812 Vested and Contingent Future Estates. 


"A future estate is vested when there is a person in 
being who would have an immediate right to the posses- 
sion of the land upon the expiration of the intermediate 
or precedent estate, or upon the arrival of a certain 
period or event when it is to commence in possession. 
It is contingent when the person to whom or the event 
upon which it is limited to take effect in possession or 
become a vested estate is uncertain." 
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As to Termination of Trusts — 


Restatement of the Law - Trusts (2d) (1959) — 

[ For convenience, the second edition is used although 
the text of the first edition is similar in the respects 
applicable to this case]. 


Sec. 337 reads as follows: 


'§337 Consent of beneficiaries. (1) Except as stated 
in Subsection (2), if all of the beneficiaries of a trust con- 
sent and none of them is under an incapacity, they can 
compel the termination of the trust. 

(2) If the continuance of the trust is necessary to 
carry out a material purpose of the trust, the beneficiaries 
cannot compel its termination." (Page 158) 


Comment: 


"a, General Rule. The beneficiaries of a trust, if 
all consent and none is under an incapacity, can compel 
its termination if the continuance of the trust is not neces- 
sary to carry out a material purpose of the trust, although 
the period fixed by the terms of the trust for its duration 
has not expired. On the other hand, even though they all 
consent, they cannot compel the termination of the trust if 


its continuahce is necessary to carry out a material purpose 
of the trust.” (Page 158). 


"(f), Successive beneficiaries - Purposes accomplished. 
The mere fact that the settlor has created a trust for suc- 
cessive beneficiaries does not of itself indicate that it was 
a material purpose of the trust to deprive the beneficiaries 
of the management of the trust property for the period of 
the trust. If a trust is created for successive beneficiaries, 
in the absence of circumstances indicating a further purpose, 
the inference is that the only purpose of the trust is to give 
the beneficial interest in the trust property to one beneficiary 
for designated period and to preserve the principal for the 
other beneficiary, and if each of the beneficiaries is under 
no incapacity, and both of them consent to the termination 
of the trust, they can compel the termination of the trust. 
Similarly, if the beneficiary who is entitled to the income 
acquires the interest of the remainderman, or the remain- 
derman acquires the interest of the beneficiary entitled to .. 
the income, or the beneficiary entitled to the income dis- 
claims with the result that the interest of the remainder- 
man is accelerated, or if a third person acquires the in- 
terests of both, the beneficiary who thus becomes the sole 
beneficiary can compel the termination of the trust.” (Pages 
159, 160). 


7 


'(p). Partial termination of trust - Purposes 
accomplished. If all of the beneficiaries of a trust 


wish to terminate it in part and none of them is under 
an incapacity, they can compel a termination of the 
trust as to a part of the property, unless the continu- 
ance of the trust of all the property is necessary to 
carry out a material purpose of the trust.” (Page 166). 


_ STATEMENT OF POINTS 


1. Where a testamentary trust directs disbursement of one-half 
of the 75% portion of corpus to son of testatrix when he attains age 
thirty, subject only to life estate in husband, and where the will does 
not provide that the son shall lose his interest if he dies before his 
father and no other provision of will provides for divestiture of such 
portion after son has reached age thirty, appellants contend, such portion 
of the trust is finally vested and not subject to being divested, now that 
the son has attained age thirty, and accordingly, the lower Court erred 
in holding that the son has only a contingent interest subject to — 
divested if the son should predecease his father. 


2. The life beneficiary, having acquired the remainder beneficiary's 
interest in one-half of 75% of trust corpus, and both beneficiaries, appel- 
lants here, having consented to termination of such part of the trust, 
termination thereof may be compelled where the only purpose in creat- 


ing such trust was to preserve the principal during life of income bene- 


ficiary for ultimate enjoyment by remainderman, and accordingly, it 
was error for the lower Court to rule to the contrary. 


SUMMARY OF ARGUMENT 


The trust created by Mrs. Beatty's will directs in Item 3, |that the 
trustees disburse one-half of the 25% portion of the corpus to her son 
when he attains age thirty, with the other one-half to be paid to him five 
years later .“Ikeém’2° zecreeee ee from the 75% portion shan 
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be paid to the husband so long as he shall live and upon his death the 
75% portion is to be disbursed, as provided in Item 3, for the benefit 
of the son exactly as the 25% portion. 


Pursuant to agreements entered into between father and son, the 


son assigned his interest in the trust to his father, and both beneficiaries 
consented to termination of the first one-half of the 25% and 75% portions 
upon the son’s attaining age thirty. The trustees honored this assign- 
ment as to one-half of the 25% portion but refused to honor it as to the 
corresponding part of the 75% portion. 


The action of the trustees in honoring the assignment as to the 
first one-half of the 25% portion, acknowledges that such portion of the 
trust was owned by the son and was not subject to being divested for 
any reason, The lower Court ruled it was proper forthe trustees to 
convey the first one-half of the 25% portion to the father, thus confirm- 
ing the action of the trustees. 


Appellants claim the first one-half of the 75% portion is in the 
identical posture as its counterpart in the 25% portion, and is therefore 
no longer subject'to being divested for any reason. Appellants' position 
gives full effect to the intentions of the testatrix as expressed in the will 
and is in accord with the statutes and authorities cited in Point 1, holding 
to the view that the law favors the earliest possible vesting of estates. 


The first one-half of 75% of the trust, the only portion in issue on 
this appeal, is not subject to divestment for any reason, as appellants 
contend, for the reason that the will does not say the son shall lose his 
interest if he dies before his father, provided, as is now the case, that 
the son has attained age thirty. The only reference in the will to the 
son's predeceasing his father is contained in Item 4(c). The scope of 
Item 4(c) is conditioned upon and restricted in its meaning by the open- 
ing clause of Item 4, and thus Item 4(c) applies only to that portion of 
the trust estate which has not been distributed at the time of death of 
the son "[ s] hould my son die prior to complete distribution as provided 
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by Item 3 above."" As a consequence Item 4(c) cannot be construed to 
apply to any part of the trust estate that is no longer subject to being 


divested, and therefore, it can have no bearing on the first one-half of 


the 75% portion. It may be noted further, that no other provisions of 
the will provide for divestiture of such first one-half of the 75% portion 
after the son attains age thirty. 


Appellants contend also, that the lower Court erred in holding that 
if the son predeceased the father without leaving issue, the son's interest 
in the 75% portion would be lost to the contingent beneficiaries named in 
Item 6. Such a construction by the Court reads into the will the| condition 
that the son must survive the father in order to take such portion of the 
trust and reads out of the will all references to the final vesting of the 
first one-half of the 75% portion in the son upon his attaining age thirty. 
Moreover, the Court's interpretation of the will holding the ultimate 
vesting of the first one-half of the 75% portion to be exclusively within 
the confines of Item 4(c), disregards the direct and positive expressions 
of the testatrix set forth in Item 3 and in the opening clause of Item 4, 


On the issue of termination of the portion of the trust here in 
question, it may be noted that the will is in the form usual to the crea- 
tion and administration of a trust where the income is payable to one 
beneficiary and the remainder interest is to be preserved for the other 
beneficiary. The functions of the trustees are limited to paying the in- 
come to the life tenant and holding the corpus for payment to the re- 
mainderman. No discretionary powers are granted to the trustees as 
to paying out or withholding any part of the income. Likewise, the will 
contains none of the attributes of a spendthrift trust. 


In this case the life tenant has acquired his son's remainder 
interest in the trust corpus and both beneficiaries, by agreement, have 
consented to termination of the part of the trust here in question. In 
such circumstances the authorities hold that partial termination of such 
portion of the trust can be compelled where no material purpose of the 
trust remains to be carried out. 
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The meaning of "material purpose" seems clear as applied to the 
instant case. The authorities state that if the only purpose in creating 
the trust was to preserve the principal of the trust estate during the life 
of the income beneficiary so that it might ultimately be enjoyed by the 
remainderman, it will not defeat the purpose of the trust to terminate it 
before the death of the life beneficiary if both of the beneficiaries 
should desire to terminate it or if one of them should acquire the entire 
beneficial interest. 


Accordingly, | with no material purpose remaining to be carried 
out insofar as the first one-half of the 75% portion of the trust is con- 
cerned, and the beneficiaries having consented to termination thereof, 
appellants contend they have fulfilled all of the requirements pre- 
scribed by law and are entitled to have such portion of the trust 
terminated. 


In concluding, appellants say the lower Court erred in holding 


that the first one-half of the 75% portion of the trust, had not finally 
vested in the son when he became thirty years of age, and in denying 


partial termination of the trust as sought by appellants in their 
amended complaint, since all necessary requirements have been 
fulfilled. 


ARGUMENT 
I 


Where a testamentary trust directs disbursement of one-half of |the 75% 
portion of corpus to son of testatrix when he attains age thirty, subject 
only to life estate in husband, and where the will does not provide that 
the son shall lose his interest if he dies before his father and no other 
provision of will provides for divestiture of such portion after son has 
reached age thirty, appellants contend such portion of the trust ts finally 
vested and not subject to being divested, now that the son has attained 
age thirty, and accordingly, the lower Court erred in holding that the 
son has only a contingent interest subject to being divested if the son 
should predecease his father. 


The definition of vested and contingent future estates set forth in 
Section 45-812 and the holdings of this and the lower Court as to the time 
of vesting show that the law favors early vesting of estates unless there 
is a clear manifestation of the intention of the testator to the contrary. 

It is equally true that the law will not consider a remainder to be contin- 


gent when it can be held to be vested. Warner v. Warner, 99 App. D.C. 


80, 82, 237 F. (2d) 561, American Security and Trust Company v. Sullivan, 


72 F. Supp. 925, 931, and American Security and Trust Company v. Gar- 
nett, 81 F.Supp. 21. | 


Reviewing the provisions of Mrs. Beatty's will within these guide . 
lines, it is evident that the entire remainder interest in the trust estate 
vested in the son immediately upon the death of Mrs. Beatty. The enjoy- 
ment of possession, however, was deferred. 


While the extent to which possession is postponed, varies |as to 
the different parts of the trust, it seems clear with reference to the 25% 
portion, that the son became entitled to possession of the first one-half 
part when he reached thirty years of age, and at that time, such part of 
the trust was not thereafter subject to being divested for any reason. 
Similarly, the son will be entitled to possession of the remaining one- 
half part of the 25% portion upon his becoming thirty-five years|of age. 


12 


Should the son fail to attain the age of thirty-five, appellants recognize 
that the second one-half of the 25% portion would thus be divested and 
the same would pass as provided under Item 4 of Paragraph THIRD. 


Since the trustees have agreed to honor the assignment (Ex. C, 
J.A. 15-18) to terminate the first one-half of 25% of the trust, they 
thereby concede that such part of the trust was vested in the son and 
was not subject to divestiture after he became thirty years of age. This 
viewpoint is confirmed by the lower Court's memorandum holding it 
proper for the trustees to convey the first one-half of the 25% portion 
of the corpus to Albert R. Beatty. 


In giving consideration to the provisions of the will as they apply 
to the vesting of the 75% portion of the trust, it may be observed that the 
remainder interest therein is subject to a life estate in Albert R. Beatty, 
husband of the testatrix. Item 2 provides that the income from 75% of 
the trust shall be payable to the husband as long as he shall live, "and 


upon his death the undisbursed income and principal shall be disbursed" 

as thereinafter provided. The last sentence of Item 3, the only reference 

made in this item to the 75% portion of the trust, states as follows: 
"Upon the death of my husband, the seventy-five per 

cent held in trust for my husband shall be disbursed and 

distributed for the benefit of my son exactly as the twenty- 

five per cent aforesaid, excepting that if the first one-half 

of the corpus of said seventy-five per cent shall be distri- 

buted to my/said son after my said son shall have become 

thirty (30) years of age the second one-half of the corpus 

of the said seventy-five percent shall be distributed five 

(5) years after the distribution of the first one-half of the 

corpus of said seventy-five per cent." 

The fundamental issue in this case concerns the vesting of the 75% 
portion of the trust. Appellants contend, as previously stated, that this 
portion of the trust vested in the son, as did the 25%, immediately upon 
the death of Mrs. Beatty. Such a position gives full effect to the inten- 
tions of the testatrix and is in accord with the statute and authorities 
cited. Moreover, it is consistent with the lower Court's ruling with 


respect to the first one-half of the 25% portion of the trust. 
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It seems necessary to inquire as to the events that will divest the 
son of his remainder interest in the 75% portion. While the will, of 
course, is the starting point, in considering this question, a brief review 
of the case of Scott v. Powell, 86 App. D.C. 277, 182 F. (2d) 75, is very 
helpful. The cited case sets forth the reasoning and principles that are 
applicable to the vesting and divesting of the 75% portion of the|instant 
trust. An example given in the Scott case pertained to a testator who 
left "his property in trust to pay the income to his wife for her |life."" 

In further describing and discussing this example, the Court stated, at 
pages 281 and 282, as follows: | 


"Now let us suppose that Mr. Kopac had written, 'upon my) 
wife's death, all my property shall be transferred to my | 
son, John, but if he has died before that time leavinga | 
child, all my property shall then go to that child.' That | 
provision leaves the property to John except for a com- | 
bination of circumstances, which is that John has a child| 
and then dies before Mrs. Kopac dies. In that event, the | 
will says that the child should take the property. John 
could not (e.g., by a sale of his interest) circumvent the | 
direction of the will and prevent the child from taking the 
property. But John does not have to survive his mother | 
in order to take the property. He is 'divested of his in- | 
terest only by the stated combination of events. This is | 
called a 'supplanting limitation,’ because the child sup- | 

plants John as remainderman if John dies before Mrs. | 

Kopac dies. But suppose John has no child. In that event, 

the will does not say that he shall lose his interest if he | 

dies before Mrs. Kopac. If he should die without a child, 

only one of the two events specified in the will would have 
occurred. In such a situation, John's interest would pass 
to his estate." | 


Considering the will of the testatrix in the light of the foregoing 
quotation, the events that would operate to divest the son of his remainder 


interest in the 75% portion of the trust may be stated. These events can 
be divided into three categories, in each of which the remainder interest 
is vested in the son, from the death of the testatrix, on the authority of 
Scott v. Powell, supra, and other cases cited herein, and further, such 
remainder interest is subject to the life estate of the husband, as 


follows: 
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(1) If the son had died before attaining thirty years of age. 
The entire 75% portion would have been divested. If 


the son left issue, the issue would take as provided in Item 
4, and in the absence of issue, the 75% portion would have 
passed to the beneficiaries named in Item 6. 


(2) Where the son attained the age of thirty but died before 
reaching his thirty-fifth birthday. 


The first one-half of the 75% portion is not subject to 


divestment even though the son left issue surviving and 
therefore, it would pass to the son's estate. 

The second one-half of the 75% portion would be di- 
vested. If the son left issue, the issue would take as pro- 
vided in Item 4 and in the absence of issue this one-half 
of the 75% portion would go to the beneficiaries named in 
Item 6. 


(3) If the son attains the age of thirty-five years. 
The second one-half of the 75% portion is not subject 


to divestment for any reason after age thirty-five and it 
then becomes the property of the son, and may be disposed 
of by him as a part of his estate. 


It seems clear that the conclusions reached in reference to the 
three categories set forth above, relating to divestiture, are not affected 
in any respect by the language in the excepting clause in Item 3, which 
provides for a deferred distribution of the first one-half of the 75% por- 
tion to the son "after my said son shall have become thirty" years of 
age. The deferment as to distribution to the son has come about in this 
case by reason of the fact that the husband is presently enjoying the life 
interest in such portion of the estate, although the son is beyond thirty 
years of age. The cited cases uniformly hold that in such circumstances, 
only the time of enjoyment of the remainder interest is deferred, and that 
such deferment has no bearing as to the time when the ultimate vesting of 
the remainder interest occurred. Appellants accordingly contend that 
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the excepting clause of Item 3 providing for a delay in enjoyment of 
possession by the remainderman does not impinge upon appellants’ 
claims as to the time of vesting in the three categories described 
above. 


It may be noted further that Items 2 and 3 of the will do not say 
that the son shall lose his interest if he dies before his father, provided 
the son shall have attained the respective ages of thirty and thirty-five 
as to the first and second parts of the 75% portion. The only reference 
in the will to the son's predeceasing his father is contained in Item 4(c), 
which provision is subject to the opening clause of Item 4, stating that — 

"Should my son die prior to complete distribution as pro- 

vided by Item 3 above, the funds distributable under said 

Item 3 shall be paid out" 
as thereafter directed in the other provisions of Item 4. It seems clear 
that subparagraph (c) of Item 4 must necessarily be subordinated to this 
quoted language of Item 4, and therefore, is applicable only to the portions 
of the trust that, at such time as the son predeceased the father,| were not 
distributable to the son pursuant to Item 3. To put it another way, Item 
4(c) can have no application to the first one-half of the 75% portion, which 
is no longer subject to being divested. This contention of appellants is 
entirely consistent with the language of Items 3 and 4, because the will 
does not say that the son shall lose the first one-half of the 75% portion 
if he should predecease his father, provided, as is now the case,|that the 
son has attained age thirty. 


Since the memorandum of the lower Court refers to the language of 
Item 4(c), this is an appropriate point to comment on the interpretation 
given by the Court to the will, The memorandum stated that if the son 


predeceased the father without leaving issue, the son's interest in the 
75% portion would be lost to the beneficiaries named in Item 6. It is 
submitted that since the son has attained the age of thirty years, this 
holding of the Court, as it applies to the first one-half of the 75% portion 
reads conditions into Item 3 that are not there, namely, that the son must 
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survive the father to take such portion. Furthermore, the Court's 
construction has the effect of reading out of Item 3, again as it applies 
to the first one-half of the 75% portion, all references to the attainment 
of age thirty by theison. The interpretation of the Court renders mean- 
ingless and ineffectyal these references to age thirty which the testatrix 
made in Item 3 of the will. 


The Court's memorandum produces the further result of placing 
the ultimate vesting of the two parts of the 75% portion exclusively within 
the scope of Item 4(c) and thereby holds such vesting to be subject to the 
condition that the son survive the father. The Court's position thus dis- 
regards the direct and positive statements of the testatrix, concerning 


the vesting of the two parts of 75% portion of the trust, as expressed in 


Item 3. Likewise, 'the interpretation of the Court ignores the opening 
clause of Item 4, quoted above, which expresses the conditions as to 
distribution if the son should die "prior to complete distribution as 
provided by Item 3". It is submitted that Item 4(c) can be interpreted 
to apply at this stage, that is to say, where the son has attained age 
thirty, only to the portions of the trust that are still subject to being 
divested in case the son should not attain age thirty-five. 


Turning now to the intentions of the testatrix as they may be 
ascertained from the will itself, it is noted that the language of Item 3 
very clearly expresses the conditions as to vesting of the two parts of 
the 25% portion of'the trust. The will is equally expressive in stating 
that the 75% portion "shall be disbursed and distributed for the benefit 
of my son exactly as the twenty-five per cent aforesaid." The trustees 
have agreed to honor the assignment from the son to the father as to 
the first one-half of the 25%, and the lower Court has approved the 
transfer by the trustees of such portion of the trust to the husband. 

It follows therefore, from the positive directions of the will, requiring 
disbursement of the 75% portion exactly as the 25% portion, that the first 
one-half of the 75% portion is no longer subject to being divested for any 
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reason and is the son's property irrespective of whether the son pre- 
deceases his father and without regard to whether the son leaves issue 
surviving. It may be noted further, that no other provisions of the will 
provide for divestiture of the first one-half of the 715% portion after the 
son attains age thirty. 


In concluding on this issue, appellants submit that the lower Court 
erred in holding that the first one-half of the 75% portion of the trust is 
subject to being divested even though the son has attained thirty years of 


age. 


suf 


The life beneficiary, having acquired the remainder beneficiary's interest 
in one-half of 75% of trust corpus, and both beneficiaries, appellants here, 
having consented to termination of such part of the trust, termination there- 
of may be compelled where the only purpose in creating such trust was to 
preserve the principal during life of income beneficiary for ultimate enjoy- 
ment by remainderman, and accordingly, it was error for the lower Court 
to rule to the contrary. 


The law governing termination of trusts, which appellants contend 
is applicable to the instant case, is set forth in the case of Rust  v. Rust, 
85 App. D.C. 191, 192, 176 F. (2d) 66, as follows: 


"'The general rule is that all parties in interest may 
terminate the trust.' Helvering v. Helmholz, 296 U.S. 93, 
97, 56 S.Ct. 68, 70, 80 L.Ed. 76. In a footnote to that state- 
ment the Supreme Court cited §337 of the Restatement of | 
the Law of Trusts, which reads: '(1) Except as stated in 
subsection (2), if all of the beneficiaries of a trust con- 
sent and none of them is under an incapacity, they can _ 
compel the termination of the trust. (2) If the continuance 
of the trust is necessary to carry out a material purpose | 
of the trust the beneficiaries cannot compel its termina- | 
tion.’ " 


Appellants entered into an agreement on July 30, 1958, expressly 
consenting to the termination of the first one-half of the 25% and 75% 


portions of the trust. On September 24, 1958, Albert R. Beatty released 
his right to the income from such portions of the trust. These instruments 
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were honored by the trustees as to the first one-half of the 25% portion 
and this action of the trustees was approved by the lower Court. Since 
the instruments executed by the appellants, designed to accomplish 
termination of both parts of the trust, are not challenged, the issue here 
is narrowed to the basic question of whether termination of the first 
one-half of the 75% portion of the trust is authorized by law. Appellants 
acknowledge that this portion of the trust must be finally vested in the 
son and not be subject to divestment for any reason, now that the son 
has attained age thirty, in order for termination of the first one-half 


of the 75% portion of the trust to be proper. 


The applicable law, as set forth in Section 337 of the Restatement 
of the Law - Trusts (2d) (1959), establishes as a general rule that the 
beneficiaries of altrust can compel its termination, or a partial termina- 
tion thereof, if the continuance of the trust is not necessary to carry out 
a material purpose of the trust, although the period fixed by the terms of 
the trust for its duration has not expired. 


The term "material purpose," as used in Section 337, has a well 
defined meaning, it being said that if a trust is created for successive 
beneficiaries, in the absence of circumstances indicating a further pur- 
pose, "the inference is that the only purpose of the trust is to give the 
beneficial interest in the trust property to one beneficiary for a desig- 
nated period and to preserve the principal for the other beneficiary." 
The provisions respecting termination of a trust then go on to say that 
"if the beneficiary who is entitled to the income acquires the interest 
of the remainderman," the beneficiary "who thus becomes the sole bene- 
ficiary can compel the termination of the trust." 


Reviewing the trust provisions of the will here in question, the 
language of Paragraph THIRD seems to be in the form usual to the 
creation and administration of a trust where the income is payable to 
one beneficiary and the remainder interest is to be preserved for the 
other beneficiary. Paragraph THIRD directs the trustees to receive 
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the residue of testatrix's estate and to invest and reinvest the same. 
While not attempting to minimize the responsibilities of the trustees, 
it seems abundantly clear that upon acquiring the property from |the 

estate of the testatrix, and apart from any reinvesting of the trust 
corpus, the functions of the trustees are limited to paying of the 
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come to the life tenant and holding the corpus for payment to the 


mainderman. It is evident that under the will no discretionary powers 
are granted to the trustees as to paying out or withholding any part of 
the income. 


It may be observed that none of the attributes of a "spendthrift" 
trust are contained in the will. No restriction is imposed on the payment 
of income to either the father or the son. To the contrary, the testatrix 
expressed complete confidence in the ability of her husband to handle 
funds of the trust in Item 3 of the will. She directed the trustees to pay 
the income from the 25% portion of the trust to the husband for the use 
and benefit of her son until he reached twenty-one years of agu.| At the 
time the will was executed, in August, 1946, the son was nearly eighteen 
years of age, and conceivably, there was a period of three years when 
the father could have been charged under the will, with the responsibility 
of handling the income from the 25% portion of the trust for the benefit 
of his son. This direction of the will completely negatives any intention 
on the part of Mrs. Beatty to create a spendthrift trust. 


On the authority of the Rust case, supra, and the provisions of 
Section 337 of the Restatement of the Law of Trusts, appellants contend 
the right has existed to terminate the first one-half of the 75% portion 
of the trust since the date when the son attained age thirty. In the Rust 
case this Court said that the purpose with which the rule is concerned 
as to termination, "is not the settlor's intent but the aim, object or 
motive underlying his intent." It is evident from the will that Mrs. 
Beatty's object insofar as the 75% portion is concerned, was to give 
the income to her husband and to preserve the corpus for the son, the 


first half of which he was to have when he attained age thirty, subject 
| 
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only to the life estate of his father. It is submitted that the first one-half 
portion of the trust for which termination is here sought, meets all of the 
requirements for termination, which are stated in the Rust case and in 
Section 337 of the Restatement. 


In further support of appellants’ position as to "purpose", reference 


is made to the statement contained in Scott, Law of Trusts - (2nd Ed.), 


which reads as follows: 


"Section 337.1; Successive Beneficiaries. 


"* * * If the only purpose in creating the trust was to 

preserve the principal of the trust estate during the life 

of the income beneficiary so that it might ultimately be 

enjoyed by the remainderman, it would not defeat the 

purpose of the trust to terminate it before the death of 

the life beneficiary if both of the beneficiaries should 

desire to terminate it or if one of them should acquire 

the entire beneficial interest." (Pages 2453, 2454). 

Finally, appellants say there are many annotations relative to 
the termination of trusts by consent of the beneficiaries and by merger 
of the life and remainder interests supporting their position. Among 
them are cited the following: 45 A.L.R. 743, 123 A.L.R. 1427, 163 A.L.R. 


852 and 50 A.L.R. (2d) 1161. 


With no material purpose remaining to be carried out insofar as 
the first one-half of the 75% portion of the trust is concerned, and the 


beneficiaries having consented to termination thereof, appellants con- 


tend they have fulfilled all of the requirements prescribed by law and 
are therefore entitled to have such portion of the trust terminated. In 
view of the foregoing, appellants assert that the lower Court erred in 
denying to appellants the right to terminate such portion of the trust. 


In concluding on this issue, appellants submit that under the law 
applicable to the instant case, the lower Court should have decreed a 
termination as to the first one-half of the 75% portion of the trust and 
accordingly it was error for the Court to enter judgment against the 
appellants in this cause. 


CONCLUSION 


It is respectfully submitted that the judgment of the Court below 
should be reversed and that this Court should by its mandate direct the 
entry of judgment for appellants decreeing a termination to be proper 
of the first one-half of the 75% portion of the trust. 


Respectfully submitted, 


JOSEPH A. RAFFERTY 
CLARENCE G. PECHACEK 
JOSEPH A. RAFFERTY, JR. 


206 Southern Bidg., 
Washington 5, D. C. 


Attorneys for Appellants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE IMSSTRICT OF COLUMBIA 


ALBERT R. BEATTY 
5516 Trent Street 
Chevy Chase 15, Maryland 


and 


REV. OWEN WASHINGTON BEATTY 
Saint Antonius Priory 
337 South Orange Avenue 
Newark 3, New Jersey 
Plaintiffs 


vs. 


(1) NATIONAL SAVINGS & TRUST COMPANY 
A Corporation 
As Trustee u/w of Elizabeth Owen Beatty 
15th and New York Avenue, N. W. 
Washington, D. C. 


THORNTON W. OWEN 
As Trustee u/w of Elizabeth Owen Beatty 


1111 E Stree: N. W. 
Washington, D. C. 


COLLEGE OF THE IMMACULATE CONCEPTION: : 
A Corporation 

487 Michigan Avenue, N. E. 

Washington, D. C. 


THOMAS JOHN OWEN 
4640 Hawthorne Lane, N. W. 
Washington, D. C. 


THORNTON W. OWEN, JR. 
4640 Hawthorne Lane, N. W. 
Washington, D. C. 


OLIVER W. COBURN 
4103 - 3rd Road North 
Arlington, Virginia 
RUTH S. TOWNLEY 


3604 Sylvan Drive 
Baltimore, Maryland 


GRANVILLE OWEN SOPER 
8169 Pleasant Plains Road 
Baltimore, Maryland 


JOHN CARROLL SOPER 
8149 Clyde Bank Road 
Towson, Maryland 


: Civil Action 


No. 949-59 
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(10) WASHINGTON SOCIETY FOR HARD OF HEARING : 
1934 Calvert Street, N. W. : 
Washington, D. C. 


(11) CHRIST CHILD SOCIETY 
608 Massachusetts Avenue, N. E. 
Washiagton, D. C. 
and 


RECTOR, ST. DOMINIC'S CHURCH 
515 - 6th Street, S. W. 
Washington, D. C., 

Defendants. 


AMENDED 
COMPLAINT FOR PARTIAL TERMINATION OF TRUST 


1. Jurisdiction is conferred upon this Court by Section 306 of 
Title 11, D. C. Code (1951 Edition). 

1. Plaintiffs, Albert R. Beatty and Rev. Owen Washington Beatty 
are father and son, respectively, and are adult citizens of the United 
States. 


3. Defendants, National Savings and Trust Company, a corporation, 


and Thornton W. Owen, are sued in their capacities as Trustees under the 
Will of the late Elizabeth Owen Beatty, bearing date of the 28th day of 
August, 1946. Defendants numbered 3 through 12 are sued in their 
respective capacities as contingent beneficiaries under the provisions of 
paragraph THIRD of the aforesaid Will. 

4. The late Elizabeth Owen Beatty died on June 13, 1949, leaving 
a Last Will and Testament which was duly admitted to probate and record 
in the Probate Branch of this Court, identified in Administration Case 
No. 74033 in the/Office of the Register of Wills. A copy of said Last Will 
and Testament is annexed hereto as Exhibit "A". 

The plaintiff, Albert R. Beatty, is the surviving husband of the 
decedent and the’ plaintiff, Rev. Owen Washington Beatty, is their only 
child. The Reverend Owen Washington Beatty has never married. 

5. The residue of the decedent's estate was left in trust to defend- 
ants, National Savings and Trust Company and Thornton W. Owen as Co- 
trustees. 
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Under the terms of said Will, the plaintiff, Albert R. Beatty, has 
been receiving the net income from seventy-five per cent of the Trust and 


is entitled to receive such income so long as he shall live. 

The said Will further provides that plaintiff, Rev. Owen Washington 
Beatty, shall be entitled to receive the net income from the sorhsining 
twenty-five per cent of the Trust until he reaches the age of thij ty years, 
at which time one-half of the corpus of said twenty-five per ce it of the 
Trust shall be distributed to him, with the other one-half thereof to be 
distributed to him five years after actual disbursement of the first 
one-half. | 

The Will provides that upon the death of decedent's husband, 

Albert R. Beatty, the seventy-five per cent portion of the Trust shall be 
distributed for the benefit of decedent's son exactly as the twenty-five 

per cent portion thereof, excepting that if the first one-half of the seventy- 
five per cent portion of the corpus shall be distributed to decedent's son 
after he shall have become thirty years of age, then the second one-half 
of the seventy-five per cent portion of the corpus shall be distributed 
five years after the distribution of the first one-half thereof. 

6. On September 16, 1953, the plaintiffs entered into an agreement 
under which there was transferred and assigned to Albert R. Beatty by 
Rev. Owen Washington Beatty, all of the latter's interest in and to the 
property left him under the Last Will and Testament of his mother, 
Elizabeth Owen Beatty. A copy of said agreement was delivered to the 
Trustees, pursuant to which they have been paying the income from the 
said twenty-five per cent portion of the Trust to plaintiff, Albert R. 
Beatty. A copy of said agreement is annexed hereto as Exhibit "B". 

7. OnJuly 30, 1958, the plaintiffs entered into a second agreement 
wherein they consented to the termination of the two portions of the Trust 
to which Rev. Owen Washington Beatty would become entitled when he 
attained the age of thirty years, on September 28, 1958, subject to the 
release by Albert R. Beatty of his right to the income from one-half of 
the seventy-five per cent portion of the Trust. Said instrument of July 
30, 1958, authorized and directed the Trustees to pay over to/Albert R. 


Beatty one-half of the twenty-five per cent and one-half of the| seventy-five 
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per cent portions of the Trust when Rev. Owen Washington Beatty attained 
the age of thirty years; said instrument also authorized the Trustees to 
accept the receipt of Albert R. Beatty in full satisfaction of such payments 
to him by the Trustees. 

On September 24, 1958, Albert R. Beatty executed the release and 
relinquishment of his right to receive the income from a one-half part 
of the twenty-five per cent and one-half of the seventy-five per cent 
portions of the Trust. 

Copies of the said agreement of July 30, 1958, and of the release 
of September 24, 1958, were delivered to the Trustees, at which time 
they were requested to terminate a one-half part of the twenty-five per 
cent and one-half part of the seventy-five per cent portions of the Trust 
and to pay over the corpus thereof to Albert R. Beatty. Copies of said 
agreement and release are annexed hereto as Exhibits "C" and "pD", 
respectively. 

8. By letter dated October 21, 1958, the Trustees stated they 
would honor the assignment of Rev. Owen Washington Beatty to terminate 
one-half of the twenty-five per cent portion of the Trust, but they declined 
to honor the assignment as to termination of one-half of the seventy-five 
per cent portion of the Trust, the Trustees asserting that Rev. Owen 
Washington Beatty would be entitled to such latter part of the Trust only 
at the death of Albert R. Beatty and provided Rev. Owen Washington 
Beatty be then living and not less than thirty-five years of age, which is 
contrary to plaintiffs’ position as hereinafter set forth. 

9. Plaintiffs aver that the aforesaid agreements dated September 16, 
1953 and July 30, 1958, and the release of September 24, 1958, are in no 
way contrary to the provisions of said Will or to the intent as therein 
expressed. Plaintiffs aver further, that they are not aware of any 
circumstances surrounding the making of said Will from which it could 


be inferred or concluded that entering into said agreements or the 


execution of said release was contrary to the intentions of the late 
Elizabeth Owen Beatty. 

10. Plaintiffs say that pursuant to the above-described instruments, 
and under the applicable law in force in the District of Columbia, a one- 
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half part of each, the twenty-five per cent and seventy-five per cent 


portions of the Trust were terminated as of September 28, ae and 
ons of 


plaintiff, Albert R. Beatty, is now entitled to receive such porti 
the Trust from the Trustees. 
11. Plaintiffs say this Complaint is for the purpose of obtaining an 
adjudication with respect to the two portions of the Trust, as described 
in Paragraph 10 hereof, and that it is in no wise designed to obtain an 
adjudication with respect to the rights or interests of the plaintiff, Albert 
R. Beatty, in the remaining one-half parts of the twenty-five per cent and 
seventy-five per cent portions of the Trust. 
12. By the terms of said Last Will and without reference to the above- 
described instruments signed by plaintiffs, the remaining one-half parts 
of the twenty-five per cent and seventy-five per cent portions of the Trust, 
which are subject to the right of the plaintiff, Albert R. Beatty, to receive 
the income therefrom so long as he shall live, are to be distributed by the 
Trustees to the plaintiff, Rev. Owen Washington Beatty, upon his attaining 
the age of thirty-five years; that if said latter interest shall be |divested 
because Rev. Owen Washington Beatty shall not reach the age of thirty-five 
years, then six individuals and three charitable organizations, namely, 
defendants numbered 4 through 12, inclusive, would be entitled] to receive 
a total of Thirty-Three Thousand Dollars ($33, 000. 00) as preseribed in 
said Will, with the remainder thereof to be distributed by the Trustees to 
the College of the Immaculate Conception, named defendant number 3 
herein. 
WHEREFORE, plaintiffs demand that judgment be entered decreeing 
termination of a one-half part of each, the twenty-five per cent and seventy- 
five per cent portions of the Trust, and further by said judgment, that the 
said Trustees be ordered to transfer and convey to plaintiff, Albert R. 
Beatty the interests to which he is entitled thereunder, and for|such other 
and further relief as the Court deems necessary and proper. 
/s/ Joseph A. Rafferty 
/s/ Clarence G. Pechacek 


/s/ Joseph A. Rafferty, Jr. 
Attorneys for Plaintiffs 
206 Southern Building 
Washington 5, D. C. 
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EXHIBIT "A" 
LAST WILL AND TESTAMENT 
O 


ELIZABETH OWEN BEATTY 

I, Elizabeth Owen Beatty, of Washington, District of Columbia, 
being of sound and disposing mind, memory and understanding, do make, 
publish and declare! this paper writing as and for my last Will and Testa~- 
ment, hereby revoking any and all former wills by me at any time hereto- 
fore made. 

FIRST: I direct that my just debts (exclusive of those secured upon 
real estate) and funeral expenses be paid as soon after my death as may 
be practicable and my executors hereinafter named may expend up to 
One Thousand Dollars ($1, 000. 00) for my funeral and burial expenses. 

SECOND: I give and bequeath to the College of Immaculate 
Conception, 487 Michigan Avenue, N. E., the sum of One Thousand 
Dollars ($1, 000. 00) in cash. 

THIRD: All the rest, residue and remainder of my estate, real, 
personal or mixed, of whatsoever nature and wheresoever situated, as 
well as that which I may hereafter acquire, I give, devise and bequeath 
to my trustees hereinafter named, in trust, nevertheless, to receive, 
hold and manage all the property as a trust fund, with full power to 
retain, sell, mortgage, transfer or lease, and exchange, all or any part 
of said property, real or personal, as though the absolute owners thereof, 
and without any obligation on the part of the purchaser or purchasers, 
lender or lenders,’ to see to the application of the purchase money or 
money loaned; to collect, receive and recover rents, issues, income and 
profits thereof with full authority to invest, reinvest money coming into 
their possession and change investments and in general to make invest- 
ments of the trust fund in stocks, bonds and real estate notes and to purchase 
real estate, without being in any wise restricted in the making or retention 
of investments by any law enacted by any jurisdiction, whether now in 
effect or hereinafter enacted, limiting and controlling the investments 
of trust funds by trustees and with full power in said trustees to compro- 
mise, adjust and settle all claims to or against the proper ty hereby given 

/s/ Elizabeth Owen Beatty 


| 
| 
| 
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in trust at such amounts and upon such terms of payment as they should 
deem best; and to pay, apply and disburse the income and principal of 
said trust as follows: | 

Item 1. The home in which my husband andIare | 
making our residence at the time of my death, including 
such furniture, furnishings and equipment therein as may 
be my property, may be used by him, in his absolute 
judgment, as a home so long as he shall live and desire to 
use it as a home, and when so used my said husband shall 
not be required to pay rent, insurance, taxes or any payments 
on any encumbrance upon the property (which taxes, insurance 
and payments of interest and principal on encumbrances, 
aforesaid shall be a general charge against the trust estate 
created in this paragraph "THIRD" before the division 
provided for in "Item 2" and "Item 3" hereinafter shall be 
made), but my said husband shall be required to keep the 
same in repair at his expense, and pay for water, gas 
and electricity consumed during his occupancy; provided, 
however, should my trustees, with the consent of my said 
husband, conclude to sell the home in which my husband 
and I are making our residence at the time of my death, 
as aforesaid, or should the same be destroyed by fire or 
otherwise, or taken by eminent domain proceedings, the 
proceeds are to be used, if requested by my said husband, 
as a separate fund out of which a suitable residence (in- 


cluding an apartment) may be constructed, leased or 
purchased, it being provided hereby that the kind and | 
character of the residence shall be subject to approval | 
of my said husband and my said trustees; and in the event 
of the building or purchasing of a residence as provided 
for herein, it shall be held and maintained as herein | 
provided for in this "Item 1". | 


/s/ Elizabeth Owen Beatty 
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Item 2. The income from seventy-five per cent 
of the trust shall be payable in periodic installments to 
my husband so long as he shall live; and upon his death 
the undisbursed income and principal shall be disbursed 
as hereinafter provided. 

Item 3. The income from the remaining twenty-five 
per cent of the trust shall be payable in periodic install- 
ments to my husband for the use and benefit of my only 
child, Owen Washington Beatty, until my said son shall 


become twenty-one (21) years of age and to my said son 
directly thereafter until the corpus shall be fully disbursed 
to him. One-half of the corpus shall be distributed to my 
son when he becomes thirty (30) years of age and the second 
one-half shall be distributed to him five (5) years after 
actual disbursement of the first one-half. Upon the death 
of my husband, the seventy-five per cent held in trust for 


my husband shall be disbursed and distributed for the bene- 
fit of my son ‘exactly as the twenty-five per cent aforesaid, 
excepting that if the first one-half of the corpus of said 
seventy-five per cent shall be distributed to my said son 
after my said son shall have become thirty (30) years of 
age the second one-half of the corpus of the said :seventy- 
five per cent'shall be distributed five (5) years after the 
distribution of the first one-half of the corpus of said 
seventy-five per cent. 

Item 4. /Should my son die prior to complete distri- 
bution as provided by Item 3 above, the funds distributable 
under said Item 3 shall be paid out as follows: 

(a) Should my son leave issue, the income shall 

be disbursed to such issue per stirpes and not per 
capita for a period of twenty (20) years following my 
son's death' at which time the corpus shall be distributed 
to such issue then living, per stirpes and not per capita. 
/s/ Elizabeth Owen Beatty 
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(b) My son's widow shall, for the purposes of this 
"Item 4", be entitled to a share as a natural child of 
my son and as such his "issue" for the purposes of 
this "Item 4". 
(c) Should my son leave no issue (including his 


widow as provided for in '(b)"* above), the corpus 
shall be immediately distributed (excepting that if 
my husband should survive my son the portion of the 
trust held under "Item 2" shall not be disbursed until 
my said husband's death, but shall be distributed in 
accordance herewith immediately thereafter) as 
provided under sub-paragraph "(a)", '(b)"* and "(c)" 
of "Item 6" hereof. 

Item 5. In the event of the coincident death of my husband, 
my son and me, or in the event that I should survive both my 
husband and said son, the foregoing provisions of 'Items 1 to 
4", inclusive, shall be void and the entire trust estate shall 
be held for the use and benefit of my mother, who shall be 
paid the income periodically for the period of her life. 

Item 6. In the event that my mother takes under the terms 
of "Item 5" above, then, and in such event, upon her death, 
this trust shall cease and determine and the undisbursed interest 
and corpus thereof shall be distributed as follows: 

(a) Five Thousand Dollars ($5, 000. 00) to each of the 
following: 


Thomas John Owen, nephew; 

Thornton Washington Owen, Jr., nephew; 
Oliver Washington Coburn, cousin; 

Ruth Soper Townley, cousin; 

Granville E. Owen Soper, cousin; and 
John Carroll Soper, cousin. 


(b) One Thousand Dollars ($1, 000. 00) to each of the 
following: 


Washington Society for the Hard of Hearing, 
located at 2314 - 14th Street, N. W.; 


/s/ Elizabeth Owen Beatty 
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Christ Child Society, located at 
608 Massachusetts Avenue, N. E.; and 


St. Dominic's Church, the rector of 
which is located at 515 - 6th St., &. W. 


(c) All of the rest, residue and remainder shall go to the 

College of Immaculate Conception, located at 487 Michigan 

Avenue, N. E., Washington, D. C. 

FOURTH: ShouldI survive my said husband, my said son and my 
said mother, then, and in such event, the trust provision "THIRD" above 
shall not take effect, in which event, I give, devise and bequeath all of the 
rest, residue and remainder of my.estate, real, personal or mixed, of what- 
soever nature and wheresoever situated, as well as that whichI may here- 
after acquire, to the parties and in the amounts and interests as is set 
forth in sub-paragraphs "(a)", '(b)" and "(c)" of "Item 6" of provision 
"THIRD" above. 

FIFTH: I hereby make, constitute and appoint the National Savings 
and Trust Company of Washington, D. C., and my brother, Thornton W. 
Owen, as executors of this, my last Will and Testament, my said brother 
to serve without bond, and as trustees hereunder. I hereby give my 


executors all power and authority heretofore conferred herein to the 


trustees above named. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my seal, in the City of Washington, District of Columbia, this 28th day 
of August, in the year of our Lord one thousand nine hundred and forty-six. 

/s/_ Elizabeth Owen Beatty (SEAL) 

SIGNED, SEALED, PUBLISHED AND DECLARED, 

By said Elizabeth Owen Beatty as and for her Last Will and Testa- 
ment, in the presence of us, who, at her request, in her presence, and 
in the presence of each other, have hereunto subscribed our names as 
witnesses hereto this 28th day of August, 1946, this said Will consisting 
of six (6) typewritten pages, each of which bears the signature of the above- 
named Elizabeth Owen Beatty 
/s/_ Margaret A. Cooke Address c/o Nat. Sav. & Tr. Co., Wash. DC. 
/s/ Leter A. Lawrence Address c/o Nat. Sav. & Tr. Co., Wash. DC. 
/s/ James,C. Wilkes Address c/o Nat. Sav. & Tr. Co., Wash. DC. 


6 Se 
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EXHIBIT "B" 
THIS AGREEMENT 
Made in quadruplicate this 16th day of September, 1953, by and 
between OWEN WASHINGTON BEATTY, of the City of Washington, 
District of Columbia, sometimes hereinafter called the remainder-man 
or the party of the first part, and ALBERT R, BEATTY of the aforesaid 
City and District, hereinafter sometimes called life tenant or the party 
of the second part. 
WHEREAS, ELIZABETH OWEN BEATTY died several years last 
past leaving a Last Will and Testament dated the 28th of August, 1946, 
which was duly admitted to probate and record in the United States 
District Court for the District of Columbia and in which the NATIONAL 
SAVINGS AND TRUST COMPANY of Washington, D. C., and THORNTON 
‘W. OWEN were named Executors and Trustees and thereafter qualified 
as such Executors and are now acting as Trustees under the residuary 
trusts created by said Will, and 
WHEREAS, among other things, the said Will by its terms provided 
for the payment of just debts and funeral expenses and one general legacy 
in the amount of $1, 000. 00 and directed that all of the rest and residue of 
the Estate be placed in trust so that 75 per cent thereof should be invested 
to provide an income for the party hereto of the second part during his 
lifetime and the remaining 25 per cent likewise invested to provide income 
for the party hereto of the first part until his arrival at the age of 30 years, 
when if living he would be entitled to receive one-half of the 25 per cent 


portion of the trust estate as corpus and five years thereafter if/ living 


entitled to receive the remaining one-half of the 25 per cent portion of the 
trust estate as corpus. Upon the death of the party hereto of the second 
part, the first party if living, according to the terms provided by said 

Will, should if or when he reaches the age of 30 years be entitled to one-half 
of the corpus of the 75 per cent portion of said trust estate and five years 
after payment thereof the balance of the corpus of said trust shquld be 

paid to the party hereto of the first part. Should the party hereto of the 
first part predecease the party of the second part leaving issue,| his 

issue shall take the same rights bestowed upon the party hereto /of the 

first part, but if no issue or widow is left by the party hereto of the 
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first part, then such Estate as the party hereto of the first part might 


be entitled to would go to certain legatees mentioned in item 6, sub- 
paragraphs (a), (b) and (c), of said Will, and 

WHEREAS, at the present time the party hereto of the first part is 
entitled to receive and is receiving the full net income from the 25 per 


cent portion of the trust estate aforesaid and has a vested right to receive 
one-half of the corpus of the 25 per cent portion of the trust estate upon 
his arrival at the age of 30 years and five years thereafter or on his 35th 
birthday the right to receive the remaining one-half of the said 25 per cent 
portion of said trust estate as corpus, provided only that he live to attain 
his 30th birthday to be entitled to the aforesaid first half of said trust 
estate and his 35th birthday to be entitled to the aforesaid second half of 
said trust estate, and 

WHEREAS, the 75 per cent portion of the trust estate according to 
the terms of said Will shall come into enjoyment by the remainder-man, the 
party of the first part, to the extent of one-half thereof after the death of 
the life tenant, the party of the second part, provided at such time the 
remainder-man, the party of the first part, has reached his 30th birthday, 
and the remaining balance of the corpus of said trust testate shall come 
to the remainder-man, the party of the first part, five years after said 
remainder-man is entitled to receive the first one-half of said 75 per 
cent portion of the trust estate, and 

WHEREAS, the Will further provides that should the remainder-man, 
the party hereto of the first part, die prior to complete distribution of 
either or both the 25 per cent and the 75 per cent portions of the trust 
estate, the estate shall then be distributed to the issue of the party of the 
first part and in that case his widow shall, according to the provisions 
of the Will, be entitled to receive in the same manner as though she were 
classified as issue} should the party of the first part leave no issue, the 
corpus of the trust estate or such undistributed portions thereof shall be 
distributed in accordance with subparagraphs (a), (b) and (c) of said Will 
providing bequests for a number of legatees, and 

WHEREAS, the party hereto of the first part has certain rights in 
reference to the portions of the trust estate described as the 25 per cent 
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and 75 per cent portions thereof, whether such rights are vested or vested 
subject to be divested on the happening of certain events or are contingent 
rights, and in reference to all of said rights, including the right to the 
income now being paid to him from the aforesaid 25 per cent portion of 
the trust estate, he (the party of the first part) has and does hereby 
covenant and agree with the party of the second part as follows: 

(1) In consideration of natural love and affection he has and does 
hereby give, grant, assign and deliver to the party of the second |part all 
of his right, title and interests in and to all interests of every kind and 
nature he has in the trust estate of the late ELIZABETH OWEN BEATTY, 
whether the same be vested interests in him or a vested interest|in him 
subject to be divested upon the happening of certain events or whether his 
interests in and to certain parts of the trust estate are contingent ones 
and whether his interests be represented by real, personal or mixed 
property. 

(2) The party of the first part further authorizes the trustees here- 
inbefore mentioned to make payments of all income to which he may be 
entitled to the party hereto of the second part and hereafter to totally 
disregard the party of the first part as having any interests in said income 
or the principal thereof when and as the same shall become payable; the 
second party is authorized to receipt in full for all of said income; and the 
trustees are also authorized and directed to pay to the party hereto of 
the second part one-half of the corpus or principal of the 25 per cent portion 
of the trust estate that is due the party of the first part according to the 
terms of said Will upon his arrival at the age of 30 years; and to pay the 
remaining one-half of said portion of said trust upon his arrival jat the age 
of 35 years; and said trustees are likewise authorized and directed to pay 
to the party of the second part one-half of the corpus or principal of the 
75 per cent portion of the trust estate that is due the party of the first part 
upon his arrival at the age of 30 years; and to pay the remaining one-half 
of the aforesaid portion of said trust upon his arrival at the age of 35 years; 
and the said trustees, upon payment to the party hereto of the second part 
those moneys hereby authorized, shall be fully discharged from| any obliga- 
tion or obligations in connection therewith to the party hereto of/ the first 


part of all and every nature whatsoever. 
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(3) The party hereto of the first part for purpose of divesting himself 
of all property of every nature and kind including real, personal and mixed, 
wheresoever located that he may own in addition to the interests derived by 
him through the Will of his mother, the late ELIZABETH OWEN BEATTY, 
hereby in consideration of natural love and affection gives, transfers, 
assigns and sets over to the party hereto of the second part all of his right, 
title and interest in and to said property to have and to hold the same 
absolutely and in fee simple; the purpose and intent of this instrument being 
that its construction in its entirety shall operate to fully and completely 
divest and denude the party hereto of the first part of all material wealth, 
irrespective of what type of property the same may be represented by, 
and wheresoever derived from; and it is with that purpose in mind that the 
party of the first part is giving, granting, assigning and transferring his 
said property and estate to the party hereto of the second part as bene- 
ficiary, and to the end of completely divesting himself of all such property 
and estate as aforesaid, he hereby warrants that he will execute in writing 
such further assurances as may be requisite to perfect title to real estate 
or any personal property in the donee or grantee herein mentioned. He 
further warrants that he will to such extent as necessary cooperate with 
the trustees in order that title to the aforesaid property and estate may be 
fully and completely vested in the party of the second part. 

(4) The party hereto of the second part hereby accepts all of the 
right, title and interest in and to the property intended to be and hereby 
given, granted, assigned and transferred to him in accordance with the 
terms of the preceding paragraphs hereof. The party hereto of the second 
part hereby expressly agrees that he will ascertain what, if any, gift tax 
or taxes are due in reference to said transfer or transfers of property 
rights and whatsoever amount is due upon gift tax to the United States, he 
will be responsible for and pay, expressly hereby exonerating all other 


persons upon whom said obligation may exist from that responsibility; and 


he further agrees that he will cause to be prepared the necessary returns 
for the signature of the party hereto of the first part and supply the money 
necessary to pay the tax, if any, due. 
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(5) The grant of property made in paragraph No. (1) if it pertains 
to real estate is intended as a grant in fee simple; and the party of the 
first part in furtherance of that intention does hereby grant in fee simple 
all real estate to which he has any right or title in and now belonging to 
the aforesaid trust. 

(6) The party of the first part hereby authorizes the party] of the 
second part or his agent to serve a copy of this gift, grant, assignment 
and transfer of property in the trust estate of the late ELIZABETH OWEN 
BEATTY upon the trustees, the NATIONAL SAVINGS AND TRUST COMPANY 
and THORNTON W. OWEN. 

IN WITNESS WHEREOF, the parties hereto have signed their names 
and affixed their seals the day and year first hereinbefore written. 


/s/ John F. Whittaker, O.P. /s/ Owen Washington Beatty | (SEAL) 
Witness 


/s/ Donald F. Seaton /s/ Albert R. Beatty (SEAL) 


Witness 
[ Jurat dated Sept. 25, 1953] 


EXHIBIT "Cc" 
AGREEMENT 
THIS AGREEMENT, Made and entered into on this 30th day of July, 
1958, by and between OWEN WASHINGTON BEATTY of the City jof Washing- 
ton, District of Columbia, hereinafter called party of the first part, and 
ALBERT R. BEATTY of the aforesaid City and District, hereinafter called 
party of the second part. 
WHEREAS, on September 16, 1953, the parties hereto entered into 
an agreement by the terms of which the party of the first part conveyed, 
transferred and assigned to his father, the party of the second part, all 
of his right, title and interest in and to all of his property of every nature 
and description, including his interests in and to the property left to him 
under the Last Will and Testament of his mother, ELIZABETH OWEN 
BEATTY, said instrument dated August 28, 1946, having been duly 
admitted to probate and record in the United States District Court for 
the District of Columbia; and 
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WHEREAS, the party of the first part has recently been advised oy 
his attending physicians that he is suffering from an incurable illness and 
the fatal consequence thereof being of an imminent nature, the party of the 
first part, whose date of birth is September 28, 1928, desires to ratify 
in all respects the provisions of the aforesaid agreement of September 16, 
1953, and to otherwise assure that his father shall have all of his property; 
and “ 

WHEREAS, the party of the first part desires to take such further 
action as may be necessary to effectually terminate the several portions of 
the Trust created by the aforesaid Will of his mother, by giving his consent 
thereto, so that the’ party of the second part shall thereby acquire absolute 
title and ownership of said portions of the Trust through distribution there- 
of by the trustees in accordance with law, namely, as to certain portions 
of.said Trust, when the party of the first part attains the age of thirty (30) 
years, and as to the additional portions thereof, when and if the party of the 
first part attains the age of thirty-five (35) years. 

NOW THEREFORE, in consideration of natural love and affection and 
of the mutual covenants herein contained, the parties hereby agree as 
follows: 

1. That the provisions of said agreement of September 16, 1953, 
are hereby ratified and confirmed by the parties hereto, and said agree- 
ment of September'16, 1953, is incorporated herein and made a part 
hereof, as fully as though it were set out herein verbatim. 

2. That the parties hereby consent to the termination of that portion 
of the Trust created under the Will of ELIZABETH OWEN BEATTY, to 
which the party of the first part becomes entitled upon his attaining the 
age of thirty (30) years, namely, to one-half of the corpus or principal 
of the 25 per cent portion of said Trust, and the said trustees are author- 
ized and directed to pay over to the party of the second part, and to accept 
his receipt in full satisfaction thereof, the said one-half part of the 25 per 


cent portion of said Trust, immediately following the attainment by the 


party of the first part of the age of thirty (30) years, namely, on September 
28, 1958; that the parties hereto likewise consent to the termination of 
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the remaining one-half of the corpus or principal of the 25 per cent portion 
of said Trust, if the party of the first part shall attain the age of |thirty-five 
(35) years, namely, on September 28, 1963, and immediately following 
said date the trustees are authorized and directed to pay over to the party 
of the second part, and to accept his receipt in full satisfaction thereof, 
the said remaining one-half part of the 25 per cent portion of the|Trust. 

3. That the parties hereto consent to the termination of that portion 
of the Trust created under the Will of ELIZABETH OWEN BEATTY, to which 
the party of the first part becomes entitled upon attaining the age of thirty 
(30) years, namely, to one-half of the corpus or principal of the 75 per cent 
portion of said Trust, but which is subject to the right of the second party 
to receive the income therefrom during the life of said second party, pro- 
vided that the party of the second part delivers to the trustees a written 
instrument in due form, by which he relinquishes all of his right to the 


income from such portion of the Trust, and the parties further consent 
and agree that on September 28, 1958, when the party of the first part 
shall have attained the age of thirty (30) years, and after the party of the 


second part has delivered to the trustees the said instrument by which he 
relinquishes his right to the income from such portion of the Trust, the 
said trustees are thereupon authorized and directed to pay over to the 

party of the second part, and to accept his receipt in full satisfaction there- 
of, the said one-half part of the 75 per cent portion of said Trust; that 

the parties hereto likewise consent to the termination of the remaining one- 
half of the corpus or principal of the 75 per cent portion of said Trust, if 
the party of the first part shall attain the age of thirty-five (35) years, 
namely, on September 28, 1963, provided that the party of the second part 
delivers to the trustees a written instrument in due form, by which he 
relinquishes all of his right to the income from the remaining one-half of 
the corpus or principal of the 75 per cent portion of said Trust, and immed- 
iately following said date, the trustees are authorized and directed to pay 
over to the party of the second part, and to accept his receipt in/full 
satisfaction thereof, the remaining one-half of the corpus or principal 

of the 75 per cent portion of said Trust. 
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4, The intent and purpose of the said agreement of September 16, 
1953, and the foregoing provisions of this Agreement is to effect a legal 
merger of the two outstanding estates of the parties hereto, created under 
said Last Will and Testament of ELIZABETH OWEN BEATTY, and to vest 
the same in the party of the second part and to consent to the distribution 
of the corpus or principal of the aforesaid 25 per cent and 75 per cent 
portions of said Trust so that the same may be distributed and paid over 
to the party of the second part by the Trustees, when and as the party of 
the first part attains the designated ages of thirty (30) and thirty-five (35) 
years as provided by the terms of said Trust. 


5. The party of the second part hereby agrees that he will ascertain 


what, if any, gift tax or taxes are or may become due and payable in 
reference to said distributions of the corpus or principal of the said Trust 
and he agrees that/he will be responsible for and pay said taxes, expressly 
hereby exonerating all other persons upon whom said obligation may exist 
from that responsibility; and he further agrees that he will cause to be 
prepared the required returns for the signatures of the parties hereto and 
supply the money necessary to pay the tax, if any be due. 

6. The party of the first part hereby authorizes the party of the 
second part or his agent to serve a copy of this Agreement upon the 
National Savings and Trust Company and Thornton W. Owen, the trustees 
of said Trust created under the Last Will and Testament of ELIZEBETH 
OWEN BEATTY. 

IN WITNESS WHEREOF, the parties hereto have signed their names 
and affixed their seals the day and year first above written. 


/s/ Thomas R, Peterson /s/ Owen Washington Beatt SEAL 
Witness 


/s/ Donald F. Seaton /s/ Albert R. Beatt SEAL) 
Witness 


COUNTY OF ESSEX 
STATE OF NEW JERSEY 
[Jurat July 30; 1958: ] 


DISTRICT OF COLUMBIA, SS: 
[Jurat July 31, 1958. ] 
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EXHIBIT "D" 
RELEASE AND RELINQUISHMENT OF INTEREST 

WHEREAS, Albert R. Beatty, the undersigned, and his spn; Owen 
Washington Beatty, entered into an agreement on September 16, 1953, by 
the terms of which the said Owen Washington Beatty transferred and assign- 
ed to the undersigned, his father, all of his right, title and interest in and 
to all of his property, including his interests in and to the property left to 
him under the Last Will and Testament of his mother, Elizabeth Owen 
Beatty; and, | 

WHEREAS, the undersigned and his son entered into a second agree- 
ment on July 30, 1958, which ratified and confirmed the agreement of 
September 16, 1953, and by the terms of which the said parties consented 
to the termination of certain portions of the Trust created under the Will 
of Elizabeth Owen Beatty, effective upon the attainment by Owen Washington 
Beatty of the age of thirty (30) years, on September 28, 1958, and as to 


other portions of the Trust, upon his attaining the age of thirty-five (35) 


years, all as set forth in said agreements, but with respect to some 
portions of the Trust, said terminations are to be effective only upon 
relinquishment by the undersigned of his right to receive the income from 
such respective portions of the Trust as the same qualify for termination; 
and, | 

WHEREAS, the undersigned, in conformance with the agreement of 
July 30, 1958, desires by this instrument to relinquish his right to receive 
the income from those portions of the Trust which are to be terminated as 
of September 28, 1958, when Owen Washington Beatty attains the age of 
thirty (30) years; | 

NOW THEREFORE, Know all men by these presents, that the under- 
signed by virtue of and in confOrmiiywith the provisions of the aforesaid 
agreements does hereby release and relinquish all of his right’ and claim 
to the income from both: (a) one-half of the corpus or principal of the 25 
per cent portion of said Trust, and (b) one-half of the corpus or principal 


of the 75 per cent portion of said Trust, this release to be effective as of 


the 28th day of September, 1958, reserving, however, to the undersigned 


| 


20 
all that income which he shall thereafter be entitled to receive, that is, 
the income from the remaining one-half of the corpus or principal of the 
75 per cent portion of said Trust, as provided by the terms of said Will, 
and the income from the remaining one-half of the corpus or principal of 
the 25 per cent portion of said Trust, as provided by the aforementioned 
agreement of September 16, 1953. 


It is the intent and purpose of this release to further supplement the 


agreement of July 30, 1958, so that the corpus or principal of the portions 
of the Trust as hereinabove described, which are to terminate as of 
September 28, 1958, may thereupon be distributed and paid over to the 
undersigned by the Trustees of said Trust. 

The undersigned authorizes his attorneys to serve copies of this 
Release and Relinquishment of Interest upon the Trustees of said Trust 
created under the Last Will and Testament of Elizabeth Owen Beatty. 

IN WITNESS HEREOF, the undersigned has hereunto signed his 
name and affixed his seal on this 24th day of September, 1958. 


/s/ Albert R. Beatty (SEAL) 


/s/ Clarence G. Pechacek 
Witness 


[ Jurat dated September 24, 1958] 


[Filed April 27, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALBERT R. BEATTY, et. al, 
Plaintiffs, 
vs. : Civil Action No. 949-59) 
NATIONAL SAVINGS & TRUST CO. : 
Trustee under will of Elizabeth 
Owen Beatty, x 
15th Street and New York Avenue, : 
Washington, D. C. : 


THORNTON W. OWEN, 
Trustee under will of Elizabeth 
Owen Beatty, 
1111 E Street, N. W., 
Washington, D. C., : 
et al. z 
Defendants. 


JOINT AND SEVERAL ANSWER OF NATIONAL SAVINGS | 
AND TRUST COMPANY AND THORNTON W. OWEN, 
TRUSTEES UNDER THE WILL OF 
ELIZABETH OWEN BEATTY 
FIRST DEFENSE 

Now come the above-named defendants and for answer to the 
complaint filed herein say: 

1-4. For the purposes of this proceeding these defendants admit 
the allegations of fact contained in paragraphs 1 to 4, inclusive,) of said 
complaint. 

5. These defendants admit that plaintiff Albert R. Beatty has been 
and is being paid the net income from 75% of the trust estate, and say 
that all of the remaining income also has been and is being paid to said 


plaintiff because of the acceptance by these defendants of the assignment 
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of income made to said plaintiff by the plaintiff Owen Washington Beatty; 
but for greater certainty as to the terms and provisions of the will of 
the said Elizabeth Owen Beatty reference is made to the copy of said 
will attached to said complaint as Exhibit A. 

6-8. For the purposes of this proceeding these defendants admit 
the allegations of fact contained in paragraphs 6 to 8, both inclusive, of 
said complaint; but for greater certainty as to the terms and provisions 
and legal effect of the agreement between the plaintiffs and dated 
September 16, 1958, the further agreement between the plaintiffs and 
dated July 30, 1958, and of the paper executed by the plaintiff Albert 
R. Beatty on September 24, 1958, these defendants refer to the copies 
thereof attached as exhibits to said complaint. 

And for greater certainty as to the statements made by these defend- 
ants in its correspondence, true copies of all correspondence between the 
parties hereto, or their counsel, beginning with a letter of September 29, 
1958, and including the letter dated October 21, 1958, referred to in 
paragraph 8 of said complaint, and of the reply received thereto and 
dated October 27,'1958, and of all subsequent correspondence,, dated 
respectively November 28, 1958, and April 1, 1959, attached hereto and 
made a part of this answer, being marked respectively as Exhibits 1, 2, 
3, 4 and 5. 

9-11. These defendants say that the allegations of paragraphs 


9 to 11, both inclusive, are conclusions of fact or of law which they are 


not required to answer. 

12. Answering so much of the allegations of Smccaph 12 as these 
defendants are advised it is necessary for them to answer, they show to 
the Court that the assets of said trust consist of three pieces of real 
estate located in the District of Columbia, reported in the Federal estate 
tax return as having a value of approximately $70, 000 subject to an indebt- 
edness of approximately $10, 000, and 143 shares of the stock of the 
National Bank of 'Washington and 100 shares of the common stock of the 
Virginia Electric and Power Company. Said assets are subject to 
depreciation and to fluctuation jn value from time to time, as well as 
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subject to commissions, fees and expenses incurred in connection with 
the administration of said estate, and based thereon these defendants 
aver that it is not possible to determine with any degree of certainty 
what the value of one-half thereof might be at some time in the future, 
and further, the market value of an undivided half interest in real estate 


might be considerably less than the value of the whole interest. | 


SECOND DEFENSE 

1. These defendants adopt the allegations of the prior defense as 
a part hereof and say that the avowed purpose of the agreement entered 
into between the plaintiffs on September 16, 1953, was to assign to the 
plaintiff Albert R. Beatty all of the right, title and interest of the 
plaintiff Owen Washington Beatty in and to any portion of the trusts 
created by the will of Elizabeth Owen Beatty, both of income and principal, 
whether the same were vested or contingent; but that the avowed purpose 
of the agreement thereafter entered iato between said plaintiffs jon 
July 30, 1958, was to have the plaintiff Owen Washington Beatty join 
with plaintiff Albert R. Beatty in consenting to the termination of all 
trusts created by said will so as to vest the two interests in plaintiff 
Albert R. Beatty, and to have the same paid over to him. : 

And these defendants say that plaintiffs are not entitled to split 
any cause of action they, or either of them, may have, under the afore- 
said agreements and to have this Court determine the same in separate 
actions and that this proceeding, because it attempts to split a cause of 
action, should be dismissed. 


THIRD DEFENSE 


1. These defendants adopt the allegations of all prior defenses as 


part hereof, and say that plaintiffs ought not to be permitted to have or 
maintain their alleged cause of action in the absence of those individuals 
and organizations listed and described in Item 6 of the aforesaid will of 
Elizabeth Owen Beatty to share in the estate of said decedent in the event 
plaintiff Owen Washington Beatty should die prior to complete distribution 
to him as provided by the terms and provisions of said will, for any or 
all of the following reasons, namely, the rights of the persons and 
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organizations named to succeed to the interest of the plaintiff Owen 
Washington Beatty are bound to be affected by any determination made 
by this Court with respect to the principal of said trusts in view of the 
undivided and practically inseparable nature of the trust property as 
herein set forth; said persons and organizations are entitled to be heard 
upon the question of a proper construction of the will of said decedent, 
since their interests are bound to be affected by any construction made 
in their absence; and whatever may be the present supposed value of 
one-half of the trust property, there is not, and there cannot be, any 
assurance that such value might not be so reduced by later events as to 
be insufficient to pay such persons and organizations their respective 
amounts. 

And these defendants say that the complaint herein should be forth- 
with dismissed unless the aforesaid persons and organizations listed and 
described in Item 6 of said will are made parties hereto so that their 
rights may be protected. 


FOURTH DEFENSE 

1. These defendants adopt the allegations of all prior defenses as 
part hereof, and say that plaintiffs ought not to be permitted to have or 
maintain this action as to half of the 25% portion of said trust for the 
reason that these defendants, as trustees, have heretofore agreed and 
conceded that as to the one-half of the corpus of the 25% trust to which 
plaintiff Owen Washington Beatty became entitled on reaching his 
thirtieth birthday on September 28, 1958, his aforesaid assignment to 
plaintiff Albert R. Beatty was valid and would be recognized, and no 
actual transfer of such fractional interest has taken place solely because 
of the acquiescence of said Albert R. Beatty in the suggestion that such 
transfer be deferred because of the almost inseparable nature of the trust 
property. 

FIFTH DEFENSE 
i. These defendants adopt the allegations of all prior defenses, 


and say that neither of said plaintiffs have any right to receive at this time 
any portion of the corpus of said trust property, other than the portion 
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referred to in the Fourth Defense set forth herein, for the reasons that 
plaintiff Owen Washington Beatty is not entitled to the remaining portion 
of said 25% trust until he reaches the age of 35 in 1963, and if he dies 
before said time a different disposition of said share is made by the 
express terms of the will of said decedent; and said plaintiff Owen 
Washington Beatty is not entitled to any portion of the corpus of said 75% 
trust until after the death of his father, plaintiff Albert R. Beatty, and 
if the said Owen Washington Beatty is not then alive a different disposition 
of said share is made by the express terms of said will; and as 2 result 
thereof the said plaintiff Owen Washington Beatty had no interest, other 
than in the aforesaid half of the 25% trust, which he could pass to the 
said Albert R. Beatty by his assignments. 

SIXTH DEFENSE 

1. The complaint fails to state a cause of action upon which 
relief can be granted. 
NATIONAL SAVINGS & TRUST CO. 

By /s/_J. Fontaine Hall 


/s/ Thornton W. Owen 

Thornton W. Owe 
Trustees under the will of 
Elizabeth Owen Beatty, deceased 


DRURY, LYNHAM & POWELL 


By /s/ Arthur P, Drury 
Arthur P, Drury 


312 Colorado Building 
Washington 5, D. C. 
Attorneys for named defendants. 


DISTRICT OF COLUMBIA, ss: 
J. Fontaine Hall, being first duly sworn, deposes and says: Tam 
Senior Vice President of the National Savings and Trust Company on 
whose behalf I have signed the foregoing answer. I have knowledge of 
the facts therein set forth and verily believe them to be true. 


/s/_ 3. Fontaine Hall 


., [Surat April 23, 1959. ] 
(Certificate of Service) 
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Law Offices Of 
JOSEPH A. RAFFERTY 


Southern Building 
| Washington 6,. D. C. 
September 29, 1958 


REGISTERED MAIL 


National Savings and Trust Company and 
Thornton W. Owen, Trustees Under the 
Will of Elizabeth Owen Beatty 

c/o National Savings and Trust Company 

15th and New York Avenue, N. W. 

Washington, D. C. 


Gentlemen: 

As attorney tor Mr. Albert R. Beatty, who has been receiving 
certain income under the trust created by the Will of Elizabeth Owen 
Beatty, we transmit herewith the following documents: 


(1) Agreement of July 30, 1958, between Owen Washington 
Beatty and Albert R. Beatty; 


(2) Resease and Relinquishment of Interest executed by 
Albert R. Beatty on September 24, 1958. 


The original and a fully executed copy of both of these instruments are 
enclosed in order that you and Mr. Thornton W. Owen, as trustees, 
will each have a copy. 

As you will observe, under the agreement of July 30, 1958, Mr. 
Beatty and his son consent to the termination of two portions of the trust 
when the latter attains the age of 30 years; thatis, to one-half of the 25 
per cent portion and to one-half of the 75 per cent portion. Pursuant to 
said agreement, the trustees are authorized and directed to pay over to 
Mr. Albert R. Béatty said portions of the trust corpus. By the release 
of Mr. Beatty, which is to be effective on September 28, 1958, the date 
on which Owen Washington Beatty attained the age of 30 years, Mr. Beatty's 
right to the income from these two portions of the trust is relinquished. 

Should further information or documents be required incident to the 
termination of said portions of the trust, we shall be glad to assist in any 
way possible in working out the necessary arrangements. 

Very truly yours, 


CGP/t /s/ Clarence G. Pechacek 
Enclosures CLARENCE G. PECHACEK 
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EXHIBIT 2 
SCC/JM/jw 
October 21, 1958 


Mr. Clarence G. Pechacek 
Southern Building 
Washington 5, D. C. 


Dear Mr. Pechacek: 
We have your letter of September 29, 1958 and have carefully 
reviewed the papers enclosed therein. 
We see no objection to honoring the assignment by Father Owen 
Beatty of the 1/2 interest in corpus of the 25 per cent of the residuary 
trust under the Will of Mrs. Elizabeth Owen Beatty, deceased, | which is 
currently distributable. However, in reviewing Mrs. Beatty's will, we 
find that it provides that in the event Father Owen Beatty is not| living 
at the time specified for distribution of the remaining 1/2 of the 25 per 
cent to him, then the remaining 1/2 is distributable to others. 
Regarding the 75 per cent of the residuary trust from which Mr. 
Albert R. Beatty is receiving income, Father Owen Beatty would be 
entitled to it at death of Albert R. Beatty provided he is then living and 


is not less than 35 years of age; otherwise, the 75 per cent may be 

distributable to others. 
The corpus of the trust under Mrs. Beatty's Will consists of three 

pieces of real estate and two stocks. While the Trustees could| convey to 

Mr. Albert R. Beatty an undivided 1/8th interest in each of the pieces 

of real estate and distribute to him 1/8th of the stocks, it would seem to 

be more feasible to leave the entire fund intact for the time being. 


Very truly yours, 


Trust Officer 


Law Offices Of 
JOSEPH A. RAFFERTY 


Southern Building 
Washington 6, D. C. 
October 27, 1958 


National Savings and Trust Company 
Fifteenth Street and New York Avenue, N. W. 
Washington 5, D. C. 


Attention: -Mr. Sidney C. Cousins, Jr. 
Trust Officer 


Gentlemen: ' 

This has reference to your letter of October 21, 1958, relative to 
termination of certain portions of the trust created under the Will of 
Mrs. Elizabeth Owen Beatty, deceased. 

We note that you will honor the assignment made by Father Owen 
Beatty to his father of a one-half interest in the corpus of the 25 per cent 
portion of said trust. In this connection we believe that an agreeable 
arrangement can be reached concerning whether to distribute or leave 
intact the interest acquired by Mr. Albert R. Beatty. 

We take a different view from that expressed in your letter as to 
termination of a one-half interest of the 75 per cent portion of the residuary 
trust. Itis our position, based on the documents executed by Father Owen 
Beatty and Mr. Albert R. Beatty, namely, the agreement of these parties 


of September 16, 1953, and the two instruments sent to you with our letter 


of September 29, 1958, that a termination has been effected also of a 
one-half interest in the 75 per cent portion of said trust. 

From our understanding of this case, it appears that the settlor had 
no other purpose in creating the trust than to enable the beneficiaries to 
successively enjoy the trust property, and from the authorities examined 
by us, in such a situation, a trust can be terminated where, as here, the 
beneficiaries have consented thereto. Moreover, as an added reason for 
concluding that such portion of the trust has been terminated, we observe 
that it does not appear from the trust instrument anc-other facts available 
to us that continuance of such portion of the trust is necessary to carry out 
a material purpose thereof. 


29 
Accordingly, we shall appreciate your reconsideration of this 
aspect of the case and advise as to your position concerning the |ter mination 
of the one-half interest in the 75per cent portion of said trust. 
Very truly yours, 
/s/ Joseph A. Rafferty 
JAR/t 


JFH/JM/jw 
November 28, 1958 


Mr. Joseph A. Rafferty 
Southern Building 
Washington 5, D. C. 


Dear Mr. Rafferty: 
Upon receiving your letter of October 27th in regard to termination 
of certain portions of the Trust under the Will of Elizabeth Owen Beatty, 
deceased, in accordance with the provisions of the Assignment executed 
by Father Owen W. Beatty and the Release executed by Mr. Albert R. 
Beatty, the matter was submitted to Counsel. 
We have received an opinion from our Counsel in which it}is pointed 
out that with respect to the 75 per cent portion of the Trust Fund, Mrs. 
Beatty's Will provides that Mr. Beatty shall receive the income for his 
life and upon his death one-half of this portion goes to his son, Father 
Beatty, if living, and if he has arrived at the age of 30 years. If Father 
Beatty is not then living, it goes to his issue and failing issue to certain 


legatees. Our Counsel is of the opinion ‘that the interests of these bene- 


ficiaries can not be defeated should Father Beatty predecease his father 
without leaving issue and therefore, that the 75 per cent portion of the 
trust can not be terminated by the action of either or both Father Beatty 
or Mr. Beatty contrary to the provisions of Mrs. Beatty's Will, and that 
the Assignment and Release are in direct conflict with the Will. 
Accordingly, the Trustees under the Will of Elizabeth Owen 
Beatty can not accept the above mentioned Assignment and Release or 
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carry out the terms thereof as far as they pertain to the 75 per cent 
portion of the Trust. 
Very truly yours, 


Vice President 
Copy to Mr. Thornton W. Owen 


EXHIBIT 5 


Law Offices Of 
JOSEPH A. RAFFERTY 


Southern Building 
| Washington 6, D. C. 
April 1, 1959 


National Savings and Trust Company and 
Thornton W. Owen, Trustees Under the 
Will of Elizabeth Owen Beatty, 

c/o National Savings and Trust Company 
15th and New York Avenue, N. W. 
Washington, D. C. 


Gentlemen: 

This has reference to the prior correspondence herein concerning 
the claims of Mr.’ Albert R. Beatty, beneficiary under the Trust created 
by the Will of Elizabeth Owen Beatty. 

In your letter of October 21, 1958, you indicated that the Trustees 
will honor the assignment made by Father Owen Beatty to his Father of 
a2 one-half interest in the corpus of the 25% portion of said Trust. 

As to the 75% portion, your letter of November 28, 1958 stated that you 
could not accept the assignment and release set out in the Agreements 
entered into between Father Owen Beatty and Mr. Albert R, Beatty. 

In view of the foregoing we feel that the most feasible way of 
resolving the matters in issue is to institute suit in the District Court 
here for partial termination of the Trust. We expect to be in a position 
to file the Complaint within a few days. 

I should point out we have advised Mr. Beatty t to continue to 


accept the income checks he receives from the Trustees since he will 
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be entitled to the same irrespective of whether your contention or ours 
ultimately prevails when the case is decided by the Court. 
Thank you for your cooperation in the matter. 
Very truly yours, 
/s/ Joseph A. Rafferty 
JAR/ekh 


[Filed May 4, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALBERT R. BEATTY, et al., : 
Plaintiffs, : 


vs. 


NATIONAL SAVINGS & TRUST CO., Civil Action No. 949-59 
A Corporation, x 

As Trustee u/w of Elizabeth Owen Beatty, et al., : 

15th and New York Avenue, N. W. : 

Washington, D. C. 


THORNTON W. OWEN 

As Trustee u/w of Elizabeth Owen Beatty 
1111 E Street, N. W. 

Washington, D. C. 


and : 
COLLEGE OF THE IMMACULATE CONCEPTION : 
A Corporation 7 
487 Michigan Avenue, N. E. 
Washington, D. C., 


Defendants. 


ANSWER OF DEFENDANT 
COLLEGE OF THE IMMACULATE CONCEPTION 


FIRST DEFENSE 
Now comes the above-named defendant and for answer to |the complaint 
filed herein says as follows: | 
1. For the purposes of this proceeding, the said defendant admits 
the allegations of material fact set forth in paragraphs 1 to 8 of the 
complaint but for certainty as to the terms and provisions of the Last 
Will and Testament of the said Elizabeth Owen Beatty referred to in 


paragraph 6 of the complaint and agreements and release referred to in 
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paragraphs 6 and 7 of the said complaint, respectfully directs the attention 
of this Honorable Court to copies thereof attached as Exhibits SANS eB 
"Cc" and "D" to said complaint. 

2. Defendant says that paragraphs 9, 10 and 11 of said complaint 
recite conclusions of fact and of law which said defendant is not required 
to answer herein. 

3. Answering so much of the allegations of fact of paragraph 12 of 
said complaint as this defendant is advised it is necessary for it to 
answer, said defendant states that it is without knowledge or information 
sufficient to form a belief as to the truth of the said allegations contained 
therein. 

4. The complaint fails to state a cause of action upon which relief 
can be granted. 


SECOND DEFENSE 
This defendant concedes that as to the one-half of the corpus of 
the 25% Trust to which plaintiff Owen Washington Beatty became entitled 
on reaching his 30th birthday, on September 28, 1958, his assignment to 
plaintiff Albert R. Beatty is valid and has been so recognized by the 
Trustees, and plaintiffs ought not to be permitted to have or maintain 
this action as to that portion of the trust estate. 


THIRD DEFENSE 

Under the plain terms and provisions of the Last Will and Testa- 
ment of Elizabeth Owen Beatty, copy of which is attached to the complaint 
as Exhibit "A", neither of the plaintiffs have a right to receive, at this 
time, any portion of the corpus of said trust property except the one-half 
of the corpus of the 25% Trust to which the plaintiff, Owen Washington 
Beatty, became entitled on reaching his 30th birthday, on September 28, 
1958, and which he has assigned to plaintiff, Albert R. Beatty, and which 
assignment has been recognized and accepted by the Trustees named 
herein. And, this defendant is advised and therefore believes that the 
relief demanded by the said plaintiffs in the complaint is contrary to the 
purpose and intent of the Testator, as expressed in the said Last Will 


and Testament and would require this Honorable Court to so revise and 
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reform the provisions thereof as to defeat the object and plan of/ the 
Trust created therein and to divert the trust property from the expressed 
and essential purpose of the Trust. 


FOURTH DEFENSE 
The complaint herein fails to join necessary and indispensable 
parties, whose rights and interests may be affected by the determination 
of this Court, as requested by the said plaintiffs, namely, the individuals 
and organizations, other than this defendant, named as contingent bene- 
ficiaries in Item 6 of the Last Will and Testament of said Elizabeth Owen 
Beatty, copy of which is attached to the complaint as Exhibit "A". 
WHEREFORE, defendant respectfully requests that said complaint 
be dismissed and the action terminated with prejudice and for such other 
and further relief as to this Honorable Court appears meet and just. 
COLLEGE OF THE IMMACULATE CONCEPTION 


By: /s/ Charles H. McKenna, O.P. 
President 


/s/_ Robert T. Murphy 
ROBERT T. MURPHY 


815 Fifteenth Street, N.W. 
Washington 15, D. C. 

Attorney for Defendant, 

College of the Immaculate Conception 


CITY OF WASHINGTON’~ : SS: 
DISTRICT OF COLUMBIA : 
Charles H. McKenna, being first duly sworn, deposes and says: 
I am President of the College of the Immaculate Conception on whose 
behalf I have signed the foregoing answer. I have knowledge of the 
facts therein set forth and verily believe them to be true. 


/s/_Charles H. McKenna, O, P. 
Charles H. McKenna, O. P. 


[Jurat May 4, 1959. ] 
(Certificate of Service) 


[ Filed December 7, 1959] 


ANSWER OF DEFENDANT WASHINGTON SOCIETY FOR HARD 
OF HEARING 


First Defense 
The complaint fails to state a claim against defendant upon which 
relief can be granted. 
Second Defense 
This Court lacks jurisdiction to hear and determine this cause of 
action. 
Third Defense 
Defendant admits the allegations contained in paragraphs 2, 3, 4, 
5, and 11 of the complaint; admits all of the allegations in paragraph 6 
of the complaint with the exception that defendant denies the validity of 
all, or that part of the agreement dated September 16, 1953 annexed to 
the complaint as Exhibit "B", which authorizes and directs the trustees 
"to pay to the party of the second part one-half of the corpus or princi- 
pal of the 75 per cent portion of the trust estate that is due the party of 
the first part upon his arrival at the age of 30 years; and to pay the 
remaining one-half of the aforesaid portion of said trust upon his arrival 
at the age of 35 years; ....""; admits all of the allegations in paragraph 7 
of the complaint with the exception that defendant denies the validity of 
the agreement dated July 30, 1958, and the release dated September 24, 
1958, annexed to the complaint as Exhibit '"C" and "D", respectively; ad- 
mits all of the allegations in paragraph 8 of the complaint with the excep- 
tion that defendant alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegation in said para- 
graph 8 that the Trustees asserted "that Rev. Owen Washington Beatty 
would be entitled to such latter part of the Trust only at the death of 
Albert R. Beatty and provided Rev. Owen Washington Beatty be then liv- 
ing and not less than thirty-five years of age,...."; alleges that it is with- 
out knowledge or information sufficient to form a belief as to the truth 
of the allegation in the second sentence of paragraph 9 of the complaint; 
and denies each and every other allegation contained in the complaint. 


/s/ Arthur P. Scibelli, Of Counsel /s/ William Howard Payne 
Attorney for Defendant 


[ Certificate of Service] 
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Bees December 22, 1959. ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALBERT R. BEATTY, et al., 
Plaintiffs 


vs. : Civil Action No. 949 -59 


NATIONAL SAVINGS & TRUST CO. 
A Corporation, : 
As Trustee u/w of Elizabeth Owen Beatty, : 
15th and New York Avenue, N. W. 4 
Washington, D. C., 
et al., 

Defendants. 


ANSWER OF DEFENDANT 
COLLEGE OF THE IMMACULATE CONCEPTION 
TO AMENDED COMPLAINT 


Now comes the above-named defendant, denominated as Defendant 
No. (3) in the amended Complaint, by its attorney and for marry to the 
said amended complaint says as follows: 

The allegations and defenses advanced in its ANSWER to the original 
complaint under paragraphs designated as "First Defense, " "Second 
Defense" and ''Third Defense" are hereby adopted and made a part of this 
Answer to the Amended Complaint. 

The allegations and defenses advanced in its Answer to the|original 
complaint under paragraph designated as "Fourth Defense" is hereby 
waived and stricken. 

Wherefore, defendant respectfully requests that said amended 
complaint be dismissed and the action terminated with prejudice jand for 
such other and further relief as to this Honorable Court appears \meet 
and just. 


/s/ Robert T. Murphy 


ROBERT TO MURPHY 
,, Attorney for Defendant 
College of the Immaculate Conception 
815 - 15th Street, N. W. 
Washington 5, D. C 


(Certificate of Service) 
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[Filed January 8, 1960. ] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALBERT R. BEATTY 
5516 Trent Street 
Chevy Chase 15, Maryland 


and 


REV. OWEN WASHINGTON BEATTY 
Saint Anoninus Priory 
337 South Orange Avenue 
Newark 3, New Jersey 
Plaintiffs 
against 

(1) NATIONAL SAVINGS & TRUST CO. 

A Corporation 

As Trustee u/w of Elizabeth Owen Beatty 


15th and New York Avenue, N. W. 
Washington, D. C. 


(2) THORNTON W. OWEN 
As Trustee u/w of Elizabeth Owen Beatty 
1111 E Street, N. W. 2 
Washington, D. C. : 


(3) COLLEGE OF THE IMMACULATE CONCEPTION : Civil Action 
A Corporation : No. 949-59 
487 Michigan Avenue, N. E. mi 
Washington, D. C. 


(4) THOMAS JOHN OWEN 
4640 Hawthorne Lane, N. W. 
Washington, D. C. 


(5) THORNTON W. OWEN, JR. 
4640 Hawthorne Lane, N. W. 
Washington, D. C. 


(6) OLIVER W. COBURN 
4103 - 3rd Road North 
Arlington, Virginia 

(7) RUTH S. TOWNLEY 
3604 Sylvan Drive 
Baltimore, Maryland 


(8) GRANVILLE OWEN SOPER 
8169 Pleasant Plains Road 
Baltimore, Maryland 


(9) JOHN CARROLL SOPER 
8149 Clyde Bank Road 
Towson, Maryland 
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(10) WASHINGTON SOCIETY FOR HARD OF HEARING 
1934 Calvert Street, N. W. 
Washington, D. C. 


(11) CHRIST CHILD SOCIETY 
608 Massachusetts Avenue, N. E. 
Washington, D. C. 


and 


RECTOR, ST. DOMINIC'S CHURCH 
515 - 6th Street, S. W. 
Washington, D. C., : 
Defendants ; 


JOINT AND SEVERAL ANSWERS OF DEFENDANTS, 
THOMAS JOHN OWEN, THORNTON W. OWEN, JR., 
OLIVER W. COBURN, RUTH S. TOWNLEY, 
GRANVILLE OWEN SOPER AND JOHN CARROLL SOPER 


FIRST DEFENSE 
Answering the amended complaint filed herein, the above named 
defendants state as follows: 
1-4. Admit the allegations of paragraphs 1 to 4 inclusive, of the 
Amended Complaint. 
5. Admit the allegations of paragraph 5 of the Amended Complaint, 
but for greater certainty as to the terms and provisions of the will of 
the late Elizabeth Owen Beatty, refer to the copy thereof attached to the 
Amended Complaint as Exhibit A. 
6. Admit the allegations of paragraph 6 of the Amended Complaint, 
but for greater certainty as to the terms and provisions of the agreement 
between plaintiffs dated September 16, 1953, refer to the copy thereof 
attached to the Amended Complaint as Exhibit B. 
7. Deny that plaintiff, Owen Washington Beatty, upon attaining the 
age of 30 years, became entitled to receive any part of the corpus of the 


trust except one-half of his 25% share thereof. Deny that the agreement 


between plaintiffs dated July 30, 1958 or the release executed by plaintiff 
Albert R. Beatty on September 24, 1958, or any acts done by the parties 
under said instruments, had or could have the effect of terminating any 
portion of the trust, or authorizing the Trustees to terminate the same. 
Except as hereinabove specifically denied, admit the allegations of para- 
graph 7 of the Amended Complaint. 
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8. Admit the allegations of paragraph 8 of the Amended Complaint 


but for greater certainty as to the statements made by the Trustees con- 


cerning plaintiffs’ request to terminate the trust, refer to the correspondence 
attached as Exhibits 1 to 5, inclusive, attached to the joint and several 
answer of defendants, National Savings and Trust Company and Thornton 

W. Owen, Trustees. 

9, Deny that the aforementioned agreements dated September 16, 
1953 and July 30, 1958 and the release of September 24, 1958 are consistent 
with the provisions of the will of the late Elizabeth Owen Beatty or with the 
intent as therein expressed. As to the remaining allegations of paragraph 
9 of the Amended Complaint, these defendants are advised that the same 
are argumentative and that they are not required to make answer thereto. 

10-11. These defendants are advised that the allegations of para- 
graphs 10 and 11 of the Amended Complaint consist wholly of arguments 
and conclusions of fact and law which these defendants are not required 
to answer. 

12. Deny the allegations of paragraph 12 of the Amended Complaint, 
and for greater certainty as to the terms and provisions of the will of the 
late Elizabeth Owen Beatty, refer to the copy thereof attached to the 
Amended Complaint as Exhibit A. 

SECOND DEFENSE 

These defendants concede that when plaintiff Owen Washington 
Beatty became 30 years of age, he became entitled, under the terms of 
the trust, to receive one-half of the 25% portion thereof and that he made 
a valid assignment of said portion to his father, plaintiff Albert R. Beatty, 
by reason of which, his father is now entitled to receive distribution of 
the same from the Trustees. The Trustees have made the same concession. 
Therefore, the action should be dismissed as to said one-half of said 25% 
portion because it presents no justifiable case or controversy. 

THIRD DEFENSE 

Plaintiff Albert R. Beatty has no right to receive any portion of the 
corpus of the trust, except insofar as he may be entitled to claim through 
his son, plaintiff Owen Washington Beatty. By the unambiguous terms of 
the trust, plaintiff Owen Washington Beatty, who is now 31 years of age, 
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will not be entitled to receive the remaining one-half of the 25% portion 
thereof unless he attains the age of 35 years, and he will not be entitled 
to receive any of the 75% portion of the trust unless he survives his 
father, plaintiff Albert R, Beatty, in which event, he will be entitled to 
receive one-half of said 75% portion upon the death of his said father. 
Plaintiff Owen Washington Beatty will not be entitled to receive the 
remaining one-half of said 75% portion unless he lives for a period of 
five years after he has received the first half thereof. 

If plaintiff Owen Washington Beatty should die without fulfilling 
one or more of the conditions alleged above, the unambiguous terms of 
the trust require distribution of the portion or portions of corpus affected 
by his death to persons and organizations other than plaintiff Albert R. 
Beatty. Among such persons and organizations, if said Owen Washington 
Beatty leaves no surviving spouse or issue, are these defendants. 
Therefore, plaintiffs’ attempt to terminate the trust as to one-half 
of the 75% portion thereof, and to have such share distributed to plaintiff 
Albert R. Beatty, is contrary to the express terms of the trust and to 
the rights of these defendants thereunder. 
FOURTH DEFENSE 
The complaint fails to state any claim upon which relief can be 
granted. 
WHEREFORE, these defendants demand judgment dismissing the 
Amended Complaint, and for their costs and disbursements, and for such 
other and further relief as may be just and proper. 
REASONER AND DAVIS 


By /s/ Dean F. Cochran 
(Trial Attorney for this Action) 

505 Transportation Building 
Washington 6, D. C. 
Metropolitan 8-2011 


Attorneys for Defendants, Thomas John 
Owen, Thornton W. Owen, Jr., Oliver 
W. Coburn, Ruth S. Townley, Granville 
Owen Soper and John Carroll Soper 
(Certificate of Service) 
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[Filed January 28, 1960. ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALBERT R. BEATTY, et al., 
Plaintiffs, 


vs. : Civil Action No. 949-59 


NATIONAL SAVINGS & TRUST CO. : 
A Corporation, 
As Trustee u/w of Elizabeth Owen 
Beatty, 

15th and New York Avenue, N. W. 
Washington, D. C., 
Et al., 

Defendants. 


ANSWER OF THE RECTOR, 
ST. DOMINIC'S CHURCH, ON BEHALF OF SAID CHURCH 
TO ORIGINAL AND AMENDED COMPLAINT 


Comes now, John A. Nowlen, Rector of St. Dominic's Church, 
nominated as Defendant No. 12 in the above entitled cause, by his attorney, 
John Dillon Fitzgerald, and for answer to said original and amended 
complaint says: 

(A) This defendant admits the facts well pleaded and set forth in 
said original and amended complaint. 

(B) This defendant admits the genuineness of the exhibits attached 
to said original and amended complaint. 

WHEREFORE, this defendant respectfully rests its right upon the 
judgment of this Court. 


/s/ John Dillon Fitzgerald 


Attorney for St. Dominic's Church, 
Defendant No. 12 

430 Washington Building 
Washington 5, D. C. 

Na. 8-2880. 


(Certificate of Service) 
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[ Filed February 3, 1960] 
MOTION FOR JUDGMENT ON THE PLEADINGS OR IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 
Plaintiffs move the Court for judgment on the pleadings or in the 
alternative, for summary judgment, to terminate two parts of a trust as 
described in the Memorandum of Points and Authorities attached hereto, 
and as grounds therefore, state as follows: 
(1) That the two parts of the trust in question have vested in the 
son of the testatrix and were not subjectto beingdivested after Septem- 
ber 28, 1958, when the son attained the age of thirty years; 
(2) That in accordance with the agreements entered into between 
the son as remainderman, and his father, as life tenant, the latter has 
acquired the entire beneficial interest in the two parts of the trust in 
question and both parties have consented to said termination. 
(3) That under the applicable law, where all the beneficiaries 
consent, they can compel termination of a part of the trust if continuance 
is not necessary to carry out a material purpose of the trust, although 
the period fixed by the terms of the trust for its duration has not expired. 
(4) If a trust is created for successive beneficiaries, as is the 
case here, the inference is that the only purpose thereof is to give the 
beneficial interest to the one beneficiary for a designated period and to 
preserve the principal for the other beneficiary, and where the life 
tenant has acquired his son's interest in the remainder of the trust 
corpus, termination of the trust can be compelled. 
(5) That no genuine issue exists as to any material fact. 
Accordingly, and as set forth in the attached Memorandum of 
Points and Authorities, plaintiffs contend that the motion should) be 
granted and judgment entered decreeing a termination of the two parts 
of the trust here in question. 
/s/ Joseph A, Rafferty 
/s/ Clarence G. Pechacek 


/s/ Joseph A. Rafferty, Jr. 
Attorneys for Plaintiff 
x ok x 


[ Certificate of Service] 


[ Filed February 11, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES OF TRUSTEES 
IN OPPOSITION TO MOTIONS OF PLAINTIFFS FOR JUDGMENT 
ON PLEADINGS OR FOR SUMMARY JUDGMENT 


* * * * * 
THE FACTS. 
There is no dispute as to the facts, which may be found in parts of 
the various pleadings of the parties. The basic questions involve the 


proper construction of the will of Elizabeth Owen Beatty, deceased, 
which is attached to the complaint as Exhibit A. 
* * * * * 
DRURY, LYNHAM & POWELL 
By /s/ Arthur P. Drury 
* * * 


Attorneys for Trustees 


[ Filed February 12, 1960] 
OPPOSITION OF DEFENDANT (10), WASHINGTON 
SOCIETY FOR HARD OF HEARING, TO PLAINTIFFS' 
MOTION FOR JUDGMENT ON THE PLEADINGS OR IN 
THE ALTERNATIVE FOR SUMMARY JUDGMENT 

NOW COMES Defendant (10) herein, Washington Society for Hard 
of Hearing, through its undersigned Attorney, who respectfully opposes 
the Motion for Judgment on the Pleadings, or, in the Alternative, for 
Summary Judgment made by Plaintiffs, on the following grounds: 

1. That the first part of the 75% portion of the trust in question 
is subject to being divested if the son, the Reverend Owen Washington 
Beatty, does not survive his father, the life tenant. 

2. That in accordance with applicable law all of the beneficiaries 
have not consented, nor are they all able to, to the termination of the 
first part of the 75% portion of the trust in question. 

3. That under applicable law, the trust is not capable of being 
terminated because its continuance is necessary to carry out a material 
purpose of the trust. 
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WHEREFORE, Defendant (10), through its Attorney, moves that 
Plaintiffs’ motion be denied, and that judgment be entered for Defendant 
(10), Washington Society for Hard of Hearing, dismissing the Amended 
Complaint, and for such other and further relief as may be just and 


proper. 


/s/ William Howard Payne 
Attorney for Defendant (10) 
Washington Society for Hard 
of Hearing 
* * * 


[ Certificate of Service] 


[ Filed February 15, 1960] 


CROSS MOTION OF DEFENDANTS 4 THROUGH 
9 FOR JUDGMENT ON THE PLEADINGS OR 
IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 

Defendants 4 through 9 hereby move the Court for judgment on the 
pleadings or in the alternative for summary judgment, adjudging that 
plaintiffs have no right to any of the relief they seek in this action. 

The grounds of this motion are as follows: 

1. As to the half of the 25% portion of the corpus of the trust 
which plaintiffs claim is distributable to plaintiff, ALBERT R. BEATTY, 
there is no dispute that ALBERT R. BEATTY is entitled to such distribu- 
tion, and there is, therefore, no controversy for this Court to decide. 

2. As to the half of the 75% portion of the trust which plaintiffs 
claim is now distributable to plaintiff, ALBERT R. BEATTY, such dis- 
tribution is contrary to the terms of the trust involved in this action, 
and cannot be made without impairing the rights of these defendants and 
others who are contingent beneficiaries under said trust, and who have 
not consented to such distribution. 

In support of this cross motion the Court is respectfully referred 
to the memorandum of points and authorities attached hereto. 

REASONER & DAVIS 


by /s/ Dean F. Cochran 
[ Certificate of Service] Attorneys for Defendants 4 through 9 


[ Filed February 25, 1960] 


OPPOSITION OF DEFENDANT (3), COLLEGE OF 
THE IMMACULATE CONCEPTION, TO PLAINTIFFS' 
MOTION FOR JUDGMENT ON THE PLEADINGS OR 
IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 

Now comes Defendant (3), College of the Immaculate Conception, 
by its attorney, and respectfully opposes the Motion of ithe Plaintiffs for 
Judgment on the Pleadings or for Summary Judgment, on the following 
grounds: 

1. That there is no justiciable case or controversy as to the 
termination of a 12-1/2% interest in the trust estate and, accordingly, 
the motion is ill-founded in this material respect. 

2. That as to the balance of a portion of the trust (37-1/2%) 
there is (a) no provision for its present termination in the Will which 
established it and (b) it cannot be terminated in the manner requested 
without impairing the contingent interests of named beneficiaries therein, 
other than the plaintiffs. 


3. That continuance of this latter portion of the trust estate is 


necessary to effectively accomplish a material purpose of the trust. 
WHEREFORE, Defendant (3), by its attorney, respectfully requests 
that the motion be denied and for such other and further relief as may 
be just and proper. 
/s/ Robert T. Murphy 
* * * 

Attorney for The College of 

The Immaculate Conception 
[ Certificate of Service] 


[ Filed February 29, 1960] 


ANSWER OF DEFENDANT, CHRIST CHILD SOCIETY, TO 
ORIGINAL AND AMENDED COMPLAINT 


Comes now the Christ Child Society, a corporation incorporated 
in the District of Columbia, and named as Defendant No. 11 in the above- 
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entitled cause, and for answer to said original and amended Complaint 
says: 
(A) This defendant admits the facts well pleaded and set 
forth in said original and amended Complaint. 
(B) This defendant admits the genuineness of the exhibits 
attached to said original and amended Complaint. 
WHEREFORE, this defendant respectfully rests its right upon the 
judgment of this Court. 
CHRIST CHILD SOCIETY 


By: /s/ Evelyn P. Stokes 
ATTEST: President 
/s/ Alice A. Rockefeller Sh So a Ave.,N.E, 
Recording Secretary » D.C, 
(SEAL) 


[Certificate of Service] 


{ Filed March 1, 1960] 


ANSWER OF PLAINTIFFS IN OPPOSITION TO CROSS MOTION 

OF DEFENDANTS 4 THROUGH 9 FOR JUDGMENT ON THE 

PLEADINGS OR IN THE ALTERNATIVE FOR SUMMARY 

JUDGMENT 

The plaintiffs oppose the Cross Motion of defendants 4 through 9 
for judgment on the pleadings or in the alternative, for summary judg- 


ment. As grounds therefor, plaintiffs rely upon their memorandum of 


points and authorities filed herein in support of their Motion for judg- 


ment on the pleadings or in the alternative,for summary judgment. 
Plaintiffs request, for the purposes of this Answer, that said memo- 
randum of points and authorities be incorporated herein and be |con- 
sidered as supporting their Answer in opposition. 
Accordingly, plaintiffs submit that the Cross Motion of defendants 
4 through 9 should be denied. 


/s/ Joseph A. Rafferty 
/s/ Clarence G. Pechacek 
[ Certificate of Service] /s/ Joseph A. Rafferty, Jr. 


[ Filed July 21, 1960] 


MEMORANDUM 


This cause having come before the Court on cross-motions for 
judgment on the pleadings, after oral argument and careful considera- 
tion of the record, it is the Court's opinion that under the terms of the 
will of Elizabeth O. Beatty, deceased, bearing date the 28th day of 
August, 1946, the plaintiffs did not become the sole beneficiaries of the 
75% portion of the trust--or any part of this portion--when plaintiff 
Owen W. Beatty became thirty years of age on September 28, 1958. The 
interest of plaintiff Owen W. Beatty in this 75% portion would be lost to 
those beneficiaries set forth in sub-paragraphs (a), (b) and (c) of Item 6 
of the will in the event Owen W. Beatty predeceased his father without 
leaving issue. Therefore, the plaintiffs could not agree between them~- 
selves to terminate this portion of the trust; plaintiff Owen W. Beatty 
has no wife or issue, and the agreement of those beneficiaries set forth 
in Item 6 would be necessary to terminate this portion of the trust. 

As for the 25% portion of the trust, it is proper for the trustees 
to convey one-half of the corpus, or 12-1/2% of the whole, to plaintiff 
Albert R. Beatty if the latter desires. The other one-half of the 25% 
portion, or 12-1/2% of the whole, is not to be distributed to plaintiff 
Owen W. Beatty until his thirty-fifth birthday in the absence of an agree- 
ment among all beneficiaries, as discussed above. 

Consequently, the Court is of the opinion that the position of the 
trustees is correct, in all respects, and requests counsel to submit an 
order, by July 28, 1960, disposing of all motions. 


/s/ Luther W. Youngdahl 
Judge 


July 20, 1960 


[ Filed July 26, 1960] 


FINAL JUDGMENT ON MOTION OF PLAINTIFFS FOR 

JUDGMENT ON PLEADINGS OR FOR SUMMARY JUDG- 

MENT AND THE CROSS MOTION OF CERTAIN 

DEFENDANTS 

This cause coming on to be heard on the motion of plaintiffs for 
judgment on the pleadings, or in the alternative for summary judgment 
on the ground that plaintiffs have the right to terminate and have termi- 
nated certain portions of the trust created by the will of Elizabeth Owen 
Beatty, deceased, and are consequently now entitled to receive a portion 
of her estate freed from such trust, and upon the cross motion of cer- 
tain defendants for judgment on the pleadings, or in the alternative for 
summary judgment, on the ground that plaintiffs have no such right of 
termination, and the same having been fully argued by counsel for the 
respective parties, and the Court having heretofore on the 21st day of 
July, 1960, filed herein its memorandum opinion determining that plain- 
tiffs have no right to and cannot terminate the provisions of the afore- 
said trust and therefore have no right to receive the portion of the estate 
claimed by them by reason of such alleged termination, it is by the 
Court this 26th day of July, 1960, 

ADJUDGED, ORDERED AND DECREED as follows: 

1. The aforesaid motion of plaintiffs for judgment on the pleadings, 
or in the alternative for summary judgment, be, and the same hereby is, 
denied; 

2. The aforesaid motion of defendants Thomas John Owen, Thorn- 
ton W. Owen, Jr., Oliver W. Coburn, Ruth S. Townley, Granville) Owen 
Soper and John Carroll Soper for judgment on the pleadings, or in the 
alternative for summary judgment, be, and the same hereby is, granted; 

8. The foregoing being determinative of the rights of all of the 
parties as set forth in this proceeding, final judgment shall be, and the 
same hereby is, entered in favor of all the defendants. 


/s/ Luther W. Youngdahl 
Judge 


{ Filed August 19, 1960] 


NOTICE OF APPEAL 


Notice is hereby given this 19th day of August, 1960, that 
plaintiffs, Albert R. Beatty and Rev. Owen Washington Beatty hereby 
appeal to the United States Court of Appeals for the District of Colum- 
bia Circuit from the judgment of this Court entered on the 26th day 
of July, 1960 in favor of all the defendants and against said plaintiffs. 

/s/ Joseph A. Rafferty 
Attorney for Plaintiffs 
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No. 16,005 
STATEMENT OF QUESTION PRESENTED 
In the opinion of Appellees the question presented is: 


1. Do Appellants, as beneficiaries under the will of 
Elizabeth Owen Beatty, deceased, have a right to terminate 
any portion of the trust created by her will (a) when the 
prescribed events upon which the trust was to terminate 
and distribution made have not occurred, (b) when there 
is a gift over in the event Appellants die before such distri- 
bution, (c) when material purposes of the trusts remain to 
be carried out, and (d) when all of the beneficiaries in- 
terested in said trust do not consent to its termination. 


INDEX 


Counter Statement of the Case 
Provisions of will 


Gift over if son dies before receiving complete 
distribution 


Attempts to terminate trust as to one-half 
Summary of Argument 
Argument 
Import of words used in will 
The words require son to survive distribution times 
Gift over if son does not so survive 
Law relating to this phase of question 


Words on which Appellants rely do not support 
position 


Material purposes of trust remain to be carried out 10 


Husband and son denied right to manage estate ...10-11 


Son given right to corpus only at stated periods 
which have not been reached 


All persons interested do not consent to termination 13 


If half terminated balance may not be sufficient to 
earry out provisions of will 


Possibility of issue cannot be ruled out 
Conclusion 
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IN THE 


United States Court of Appeals 


No. 16,005 


Apert R, Beatty, eT au., Appellants, 
v. 


Nationa Savings anp Trust Company, Trustee under the 
will of Exizaserx Owen Beatty, et aL., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR CERTAIN APPELLEES 


APPELLEES’ COUNTERSTATEMENT OF THE CASE 


When Elizabeth Owen Beatty made her will in August, 
1946, she had a husband, the Appellant Albert R. Beatty, 
and a son, the Appellant Owen W. Beatty, who had been born 
September 28, 1928 and was then 18 years old (J.A. 17) 
While these two were the primary objects of her bounty, 
she was also interested in the College of the Immaculate 
Conception, to which she gave an immediate $1,000 and a 
substantial part of her residuary estate if her son did not 
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live to have it disbursed to him, and in certain nephews 
and cousins, to whom she gave specific amounts from her 
residuary estate if it had not all been distributed to her 
son. 


So far as the husband and son are concerned, after 
placing substantially her entire estate in the hands of 
trustees, she directs that the income from 75 per cent of her 
estate shall be paid to her husband for life, and upon his 
death the undisbursed income and principal of that share 
is to be disbursed as she thereinafter directed (J.A. 8, 
Item 2 of will). The income from the remaining 25 per 
cent of the trust property is to go to the son until the cor- 
pus of that share is fully disbursed to him (J.A. 8, Item 
3 of will). The corpus of this 25 per cent of the estate is 
to be distributed to the son half (or 124% of the whole 
estate) when the son became 30 and the remaining half 
(1214%) five years after actual disbursement of the first 
half. The corpus of the 75 per cent from which the husband 
is to receive the income for life is to be distributed to 


the son after the death of the father, when the son is 
to get half of that (or 3714% of the whole) if he has reached 
the age of 30, and if he is older than 30 when his father 
dies he is not to get the remaining half until five years 
after distribution of the first half (J.A. 8, Item 3 of will). 


Testatrix thereupon directed that if her son should ‘‘die 
prior to complete distribution” as above set forth, if the 
son left issue the trust should continue for their benefit 
for 20 years following the son’s death, and that his wife 
should be considered issue for this purpose; and if there 
were no issue, then following the death of the husband the 
property should be distributed to named individuals in 
specific amounts and the residue to the College of the Im- 
maculate Conception (J.A. 8, Item 4 of will). 


The testatrix died in 1949. In September, 1953, the son 
executed an assignment to his father of his interest under 
the will of his mother (J.A. 11). This document did not 
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attempt to terminate any portion of the trust, was accepted 
by the trustees as an assignment of income, and since then 
all income from the trust has been paid to the father (J.A. 
21). 


On September 28, 1958, the son became 30 years old and 
at that time was entitled to 12% percent of the trust prop- 
erty. Two months before that time arrived he entered into 
a further agreement with his father by which, between 
them, they undertook to terminate the entire trust under 
Mrs. Beatty’s will, the recited purpose being that the 
son was suffering from a fatal illness and wanted his 
father to have the whole estate (J.A. 16). This paper 
was not sent to the trustees until after the son had 
become 30 years old (J.A. 26) and demand was made for 
payment of half of the trust corpus to the father. 


The trustees accepted this document as a valid assign- 
ment by the son to the father of the 1214 per cent which the 
son was then entitled to have paid to him, and they offered 
to convey this interest but suggested that it might be more 
practical to leave it intact (J.A. 27). The trustees refused 
to recognize the document as entitling the father to then 
receive the additional 3714 per cent of the corpus; where- 
upon this suit was filed to compel termination of half of 
the trust, the 1214 per cent which every one conceded had 
been properly assigned as well as the 3714 per cent which 
the son was not entitled to receive until after the death 
of his father. 


SUMMARY OF ARGUMENT 


1. The will validly requires that the son be living at the 
times of the various distributions, and there is an express 
gift over in the event he should die prior to complete dis- 
tribution. Since he has survived only the first of such 
designated times and has become entitled to only 1214 
per cent of the estate, that is the only interest which passed 
to his father under the assignment and it is not effective 
now as to any other portion of the estate. 
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2, The will presents an obvious plan to protect the hus- 
band and son. She gives neither of them the right to 
manage the property as trustee. She distributes the corpus 
piecemeal to the son. Tf the son does not live long enough 
to get all the corpus she gives it to others. These purposes 
remain to be carried out. Therefore these two beneficiaries 
cannot terminate the trust. 


3, The designated beneficiaries of the gift over in the 
event the son dies before all the estate is distributed to 
him do not consent to the termination of the trust. And 
since all beneficiaries do not consent to such termination it 
cannot in fact be terminated. 


ARGUMENT 
The Provisions of the Will 


After giving her trustees power and authority with re- 
spect to the trust property, testatrix directs them ‘‘to pay, 
apply, and disburse the income and principal of said trust 
as follows:’”? and there follows six separate directions 
called ‘‘Items”’. 


Ttem 1 relates to the right of the husband to use the home 
property, which is not involved here. 


Ttem 2 is important, and in full states: 


The income from seventy-five per cent of the trust 


shall be payable in periodic installments to my husband 
so long as he shall live; and wpon his death the un- 


disbursed income and principal shall be disbursed as 
hereinafter provided. (Emphasis added) 


Item 3 directs that the income from the remaining 
twenty-five per cent of the trust shall be paid to the husband 
for the use of her only child until the child becomes twenty- 
one, and then such income is to be paid directly to the son, 


until the corpus shall be fully disbursed to him. One- 
half of the corpus shall be distributed to my son when 
he becomes thirty (30) years of age and the second 
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one-half shall be distributed to him five (5) years after 
actual disbursement of the first one-half. Upon the 
death of my husband, the seventy-five per cent held in 
trust for my husband shall be disbursed and distributed 
for the benefit of my son exactly as the twenty-five per 
cent aforesaid, excepting that if the first one-half of 
the corpus of said seventy-five per cent shall be dis- 
tributed to my said son after my said son shall have 
become thirty (30) years of age the second one-half of 
the corpus of the said seventy-five per cent shall be 
distributed five (5) years after the distribution of the 
first one-half of the corpus of said seventy-five per 
cent. 


Item 4. Should my son die prior to complete distribution 
as provided by Item 3 above, the funds distributable under 
said Item 3 shall be paid out as follows: 


(a) (If the son leaves issue, income to issue, etc.) 
(b) (A direction that the son’s widow is ‘‘issue’’) 


(c) Should my son leave no issue (including his 
widow as provided for in ‘‘(b)”’ above), the corpus 
shall be immediately distributed (excepting that if my 
husband should survive my son the portion of the 
trust held under ‘‘Item 2”’ shall not be disbursed until 
my said husband’s death, but shall be distributed in 
accordance herewith immediately thereafter) as pro- 
vided under sub-paragraphs ‘(a)’, ‘‘(b)??, and (c)’’ 
of ‘‘Item 6’’ hereof. (All emphasis added) 


Item 5 provides for the event of certain co-incident 
deaths, not important here. 


Item 6 provides for distribution of undisbursed interest 
and corpus as follows: 
(a) $5,000 each to the persons named herein as de- 
fendants numbered 4 through 9; 
(b) $1,000 each to the organizations named herein as 
defendants numbered 10, 1] and 12; 


(c) All the rest, residue and remainder to the Col- 
lege of Immaculate Conception. 
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Several matters of importance must be observed in the 
foregoing provisions of the will. First, note the persistent 
use of ‘‘distributed’’ and «<disbursed”’ and variants there- 
of: Item 2, ‘‘undisbursed income and principal shall be 
disbursed” after the death of the husband; Item 3, income 
to son until ‘‘corpus shall be fully disbursed to him,”’ half 
of twenty-five per cent <<distributed’’ to son at thirty, re- 
maining half ‘<distributed”’ five years after ‘cactual dis- 
bursement”’ of first half, half of seventy-five per cent ‘‘dis- 
bursed and distributed’’ on husband’s death, remaining 
half ‘‘distributed”’ five years after ‘‘distribution’”’ of first 
half. Second, note this use persists in Item 4 “should 
my son die prior to complete distribution as provided by 
Item 3 above, the funds distributable under said Item 3 
shall be paid out as follows:’’ It seems obvious that all of 
these words, wherever used in the will, are intended to 
mean the same thing as the last ‘paid out’. 


Item 4 is important because it contains two basic provi- 
sions: 


1. ‘should my said son die prior to complete distribution 
as provided by Item 3? There is no reason for taking 
these words as meaning anything other than what they 
would ordinarily mean, so they must mean: 


Tf my son dies 
before he is paid half of 25 per cent at age 30 
before he is paid the other half 5 years later 
before he is paid half of 75 per cent after father’s death 
before he is paid the remainder 5 years later 


2. “the funds distributable under said Item 3 shall be 
paid out as follow,’’ must mean, then, the funds which were 
to have been paid over to my son at certain ages and times 
and after the death of his father, and which have not been 
so paid over to him, shall be paid out to the others named. 
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I 


APPELLANTS CANNOT TERMINATE THE TRUST AS TO ANY 
PORTION BECAUSE OF THE REQUIREMENT OF SURVIVAL 
AND THE GIFT OVER IN THE EVENT THE SON DOES NOT 
SURVIVE 


In our argument we ignore the 1214 per cent which the 
son took when he reached the age of 30, because as to that 
portion the trust has terminated by its own terms, so there 
is no problem as to this despite the fact it is included in the 
suit. 

We also ignore Appellants’ arguments about vesting 
and divesting interests because the proper determination 
of this case does not rest upon such principles but upon 
the cardinal rule to which all others bow, the intent as 
found in the corners of the will must control. 


It seems perfectly obvious from the provisions of the 
will that as to the son, Owen W. Beatty, there is a valid 
requirement of survival on his part. He must survive the 
distribution periods set up as to 25 per cent of the trust 
property, he must survive his father as to the 75 per cent 
as well as survive the distribution periods of that portion, 
and finally he must survive the complete distribution of the 
trust estate if he is not to fail as to any portion. The gift 
over ‘‘should my son die prior to complete distribution”’ 
can mean nothing less; in fact the appellants themselves 
concede this to be true as to the second half of the trust 
property (Brief p. 14) 


In a limitation purporting to create a remainder or 
an executory interest, a description of the intended 
takers 

(a) as persons 
(i) ‘who survive’ to a future time; or 
(ii) who are ‘living’ at the end of a prior in- 
terest or other period of time; or 
(b) any language having the same import as one 
of the expressions described in Clause (a) tends to 
eeenlish as to the purported interest of each intended 
er 
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(c) that a requirement of survival exists; and 
(d) that such survival is a condition precedent of 
such interest. 


—RestareMent Law or Property, § 250 (1940 Ed.) 
p- 1258. 


In many controversies the determination of the exist- 
ence or non-existence of the requirement of survival 
fully resolves the problems at issue. A failure to sur- 
vive to the end of the period for which the requirement 
exists ends the interest equally whether survival was 
a condition precedent or a basis for the defeasance of 
the interest in question. 


—Comment (i) p. 1263, ResTaTEMENT, supra. 


There is no need to determine actually what estate Owen 
W. Beatty has, whether contingent or vested and subject 
to defeasance, for whatever it is he must survive his father 
and the distribution periods to get it. 


As we view the matter, it is unimportant whether 
the remainder be treated as contingent or vested. If 
it be contingent, the contingency happening before the 
remainder could vest, nothing passed to appellant as 
the legatee of Elizabeth Stockdale, deceased. If the 
remainder be treated as vested, it was subject to a 
defeasance by a condition subsequent, namely, the 
death of Elizabeth Stockdale before that of the sur- 
viving life tenant, Susan Frances Clark. (citing cases) 

Elizabeth Stockdale having died before her grand- 
mother, the life tenant, her legatee could take no more 
than she took. If it be conceded that her remainder 
was a vested one, when her remainder was devested by 
her death, any right which her legatee had thereto 
was also devested. 


— Jewell v. Graham, 57 App. D.C. 391, 394; 24 F. (2d) 
257, 260 (1928) 


A not too dissimilar situation existed in the case of Shoe- 
maker v. Newman, 62 App. D.C. 120, 124, 65 F. (2d) 208, 
212 (1933), where the court says: 


Louis P. Shoemaker was powerless to will his 
future share in the estate since at his death he was by 
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the terms of his father’s will divested of any further 
interest which he could will to his widow or any one 
else. It simply went to his son, Abner, the substituted 
issue, under the express terms of the will. 


With the names changed, and the word ‘‘assign’’ sub- 
stituted for ‘‘will’’ in the foregoing quotation, its applica- 
tion to this case is apparent. 


It is difficult to determine what words testatrix should 
have used in her will to make it any plainer that the son 
was to get no part of the 75 per cent portion of the corpus 
until after the death of his father, and if he should die 
before he received complete distribution other persons were 
to take the property. That the son gets no interest in the 
75 per cent until after the death of the father is again 
plainly indicated in the provision that if the son should 
die before the father there is still to be no distribution of 
this 75 per cent until after the death of the father. 


Appellants concede, as they must, that as to the second 
half of the entire trust corpus the interest of Owen W. 
Beatty is subject to defeasance or divestiture (Brief, pp. 8, 
12). But as to the first half they say it became indefeasibly 
vested in Owen W. Beatty as soon as he reached 30, on 
September 28, 1958, (Brief, p. 16) and to establish that they 
point to the words in Item 3 


the seventy-five per cent held in trust for my husband 
shall be disbursed and distributed for the benefit of 
my son exactly as the twenty-five per cent afore- 
said. ... 


There are at least three answers to that contention: 


1. The will must be construed as a whole, and the other 
provisions relating to the death of the husband and the gift 
over on the death of the son prior to complete distribution 
must be given effect, not disregarded. 


2. If these words were intended to mean that not only 
was the son to get outright 12% per cent when he was 30 
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years old but he was also to have an indefeasible right to 
374% per cent more at that time, then they are in direct 
conflict with the words of Item 4 relating to the death of 
the son before ‘‘complete distribution.’? Furthermore, they 
conflict with the intent that if the son should die before 
reaching 35, and left issue, then a total of 8714 per cent of 


the estate was to be continued in trust for 20 years for the 
benefit of such issue. 


3. These words properly understood are part of an ob- 
vious plan to have the son benefit from his mother’s estate 
over a long period of time: He gets no corpus until he is 
30 years old, when he is given 121% per cent; he is to get 
another 121 per cent when he reaches 35; when his father 
dies the son is to get a further 371 per cent; and he is not 
to get the final 3744 per cent until five years after that, re- 
gardless of how old the son then is. Thus construed, all 
provisions of the will are consistent. 
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MATERIAL PURPOSES FOR WHICH THE TRUST WAS CREATED 
STILL REMAIN TO BE CARRIED OUT, THEREFORE APPEL- 
LANTS CANNOT TERMINATE IT 

Appellants take the position that the only purposes of 
the trust were to enable the father and son to enjoy the 
trust property as successive beneficiaries, which was ac- 
complished as to half of the trust property when the son 
became 30, and therefore they have a right to terminate that 
half of the trust. That is not so. 


From the will as a whole the apparent purpose of testa- 
trix in creating the trust was to protect her husband and 
her son. She denied the husband the right to take her 
property outright, she did not give him the right to par- 
ticipate in its management by naming him a trustee and, 
except as to matters not material, she limited him to three- 
quarters of the income for his life. 
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Testatrix was not willing to permit her son to have any 
of her property until he was thirty years old and gave him 
no part in its management. Even when thirty, if his father 
was alive the most he should get was 1214 per cent and he 
could not get the other 121% per cent until he was thirty- 
five. The father might well be expected to be alive after 
the son was thirty-five; if he was, the son’s 3714 per cent 
was postponed until the father died and the remaining por- 
tion was not to be given the son until five years after that, 
whatever the son’s age might be. 


How is any such plan carried out if the son is given 50 
per cent (121% and 3714%) when he reaches thirty. 


The result is different, however, where the purpose 
of the settlor in creating the trust was not merely to 
enable the beneficiaries to enjoy the property succes- 
sively, not merely to give the income to one and to pre- 
serve the principal for the other. In such a case the 
beneficiaries cannot terminate the trust even though 
they all desire to terminate it and none of them is under 
an incapacity, or one of them has acquired the interests 
of the others and wishes to terminate it. Even though 
the interests of the beneficiaries are alienable, the 
court will not terminate the trust at their request, if it 
appears that such termination would defeat a material 
purpose of the settlor in creating the trust. If one of the 
purposes of the settlor in creating the trust was to de- 
prive the beneficiary entitled to income of the manage- 
ment of the property during the period fixed for the 
duration of the trust, the court will not terminate it 
before the expiration of that period, even though all of 
the beneficiaries desire to terminate it. 


—Scorr, Trusts, (1939 Ed.) § 387.1, p. 1887 


A similar situation existed in the will of James Mc- 
Donald, which ran through three opinions in this Court, 
McDonald v. Mazwell, 56 App. D.C. 287, 12 F. (2d) 822, 
(1926); Fulton Trust Company v. Bank of America, 60 
App. D.C. 240, 50 F. (2d) 1005, (1931) and McDonald v. 
Fulton Trust Company, 71 App. D.C. 36 107 F. (2d) 237 
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(1939). The will of McDonald made provision for his son 
James, Jr. and for each of the son’s children until the 
oldest surviving of such children should become thirty 
when, if James, Jr. was still living, half of the estate was to 
go to him and the other half to his children, with provision 
in the event of the prior death of any of the children. 
James, Jr. tried to upset the will but failed (56 App.) ; the 
children’s guardian then sought income for them and failed 
because the oldest was not thirty (60 App.) After they 
became twenty-one, but the oldest not yet thirty, the chil- 
dren sought more income and in denying it the Court says: 


When that ease (60 App.) was decided James Mc- 
Donald, Jr. was alive. He has since died. Appellants 
contend that the testator’s whole purpose in creating 
the trust was accomplished at the death of James, Jr.; 
that the payment of the share of James, Jr. to his 
executor, which has now been made, leaves appellants 
as the sole beneficiaries of the trust fund; and that 
it should now_be distributed to them. Their first 
premise, regarding the testator *g purpose, is erroneous. 
Clauses M and N of the will show that the testator 
sought to provide a trust for his grandchildren until 
they should reach thirty, whether or not James, Jr. 
should die in the meantime. We need not decide 
whether clause N is valid. Clause M, which was held 
valid in McDonald v. Maxwell, provides that ‘Each 
child . . . receive an annuity . . . until the oldest sur- 
viving one shall reach the age of thirty . . -;’ the con- 
text, ‘when if James is still living the estate shall be 
divided as follows,’ deals with the manner but not the 
time of distribution. The courts are sharply divided 
on the question whether they will terminate a trust, 
which is not a spendthrift trust, when some of its pur- 
poses are not yet fulfilled, but all the beneficiaries are 
of full age and sound mind and have petitioned for the 
distribution of the trust property. 4 Bogert, Trusts 
and Trustees, sec. 1002, p. 9933. The law of the Dis- 
trict of Columbia is settled, adversely to termination, 
by Shelton v. King, 229 U.S. 90. (Lo. cit. 71 App. 36; 
107 F. (2d) 237) 
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PLAINTIFFS ARE NOT THE ONLY BENEFICIARIES INTERESTED 
IN THIS TRUST AND ALL BENEFICIARIES DO NOT CONSENT 
TO ITS TERMINATION 
Only one trust is created by this will and the assets con- 
sist of three parcels of real estate and shares of stock in two 
corporations (J.A.22). The value of the assets is not estab- 
lished, but on the above basis it might be something like 
$90,000. Appellants did not consider it of enough value to 
file a gift tax return (answer No, 4 of Albert R. Beatty 
interrogatories). 


Specific legacies of $33,000 are given if the son dies before 
complete distribution, the residue to go to another bene- 
ficiary (Item 6, par. Ture of will J.A. 9). The assets are 
subject to depreciation, fluctuation in market value, commis- 
sion, fees and expenses of administration, costs of this 
litigation and possible costs of future litigation concerning 
the rest of the trust. No one says that if this litigation 
succeeds the remaining half of the trust property will be 
sufficient to provide for the foregoing; if it does so pro- 
vide it is at the expense of the residuary remainderman 
who does not consent to termination. Therefore persons 
other than appellants are interested in the trust and have 
not consented to its termination. 


More important perhaps than the foregoing, if Owen 
W. Beatty dies leaving issue such issue succeed to his inter- 
est in the trust, even ahead of the persons mentioned above, 
and the trust is continued for a further period of twenty 
years (Item 4a of will J.A. 8). And whatever his condition 
of health, whatever his status in the clergy, as long as he 
is alive there is no provision in law for determining that 
there will be no such issue when he dies, and neither appel- 
lants nor a court can act on any such assumption. 


The trustee, by accepting the trust, became obligated 
to each beneficiary who acquired under its terms an 
interest or estate, whether vested or contingent in the 
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trust property. This classification included Fannie P. 
Hurt, who was granted a vested life estate in the 
property; and her three sisters, who were granted a 
contingent estate in remainder conditioned upon their 
surviving her; and also the born and unborn children of 
the sisters of Fannie P. Hurt who predeceased her 
leaving children living at the time of her decease. The 
identity of such children as might ultimately take under 
the trust, like that of the surviving sisters who simi- 
larly might take thereunder, could not be known until 
the death of Fannie P. Hurt, but that fact did not 
prevent the vesting of such interest upon the happening 
of the contingencies upon which they were made to 
depend. It follows that John W. Craddock, the 
grantor, and Fannie P. Hurt and her three sisters, not 
heing the only cestui que trust, were not empowered to 
terminate the trust and discharge the trustee from the 
obligations thereof. The trustee consequently was 
justified in refusing to deliver over the trust property 
to them. 


—Hurt v. Gilmer, 59 App. D.C. 282, 40 F. (2d) 794 
(1930) 


The foregoing case was cited and quoted from with ap- 
proval in Liberty National Bank v. Hicks, 84 US. App. 
D.C. 198, 201, 173 F. (2d) 631, 634, (1948) : 


The principle decided in the above case is that a trust 
once validly constituted may not thereafter be termi- 
nated without the consent of all cestuis que trust. This 
includes not only those specially named but those then 
unborn who may take on the expiration of the trust 
according to the terms. 
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CONCLUSION 


The conclusion reached by the trial court as to the proper 
construction of this will was correct, and should be affirmed. 


ArTHur P. Drury 
JoHN M, LynHam 
Joun E. PowEtu 
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In essence, the question presented by this appeal involves 
the construction of the Last Will and Testament of the 
late Elizabeth Owen Beatty, particularly the trust created 
thereby (J.A. 6-10). 


It will be noted that the College of the Immaculate Con- 
ception was designated not only as an immediate beneficiary 
but also as a contingent residuary remainderman of the 
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trust estate under the provisions of the Will (Para. Second, 
J.A. 6; Para. Third, Item 6(c), J-A. 10). 


Because of its interest as residuary remainderman, appel- 
lants made the College a party to the suit which they filed 
in the Court below by which they sought to terminate a 
portion of the trust created under the Will and to compel 
the trustees to immediately convey and transfer it to appel- 
lant, Albert R. Beatty (J.A. 1-5). 


The College of the Immaculate Conception completely 
supported the well founded and meritorious position of 
the trustees in the trial court—the position adopted and 
upheld by that court. 


The brief for the trustees sets forth a rational analysis 
of the facts of this case and a convincing argument in 
support of the decision of the trial court. Little need be 
added except to summarize the concurring views of this 
appellee. 


SUMMARY OF ARGUMENT 


It is quite obvious, as so well developed by the brief of 
the trustees, that the trust cannot be terminated, as de- 
manded by the appellants, because: 


1. Viewed as a whole, the Will clearly establishes a 
requirement of survival by one appellant of the other 
and creates a gift over in the event of non-survival. 


2. Certain material purposes of the trust remain to be 
carried out; and 


3. All of the beneficiaries of the trust do not consent to 
its termination. 


These legal factors preclude any judgment contrary to 
that reached by the trial court below. They are fully 
supported by cases and authorities cited in the brief of the 
trustees filed herein. These include the decisions of this 
Court in Jewell v. Graham, 57 App. D.C. 391, Shoemaker 
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v. Newman, 62 App. D.C. 120, McDonald v. Fulton Trust 
Company, 71 App. D.C. 36, and Hurt v. Gilmer, 59 App. 
D.C. 282. 


The case of Rust v. Rust, 85 App. D.C. 191, 176 F. (2d) 
66, upon which appellants strongly rely is not at all appli- 
cable since it involves a wholly different fact pattern and 
recites the precise requirements for the termination of a 
trust which are completely lacking in the instant case, 
namely, (a) the consent of all the beneficiaries of a trust 
to its termination provided (b) that its continuance is 
not necessary to carry out a material purpose of the settlor. 


From the exact and detailed provisions of the Will as 
well as considering the various alternatives available to 
the testatrix at the time of its execution, it is evident that 
a singular purpose of the trust was to preserve the portion 
here in question for distribution after the death of appel- 
lant, Albert R. Beatty, either to her son, if he survived or, 
if he did not, then to others, including the College of the 
Immaculate Conception, who were specifically designated 
therein by the testatrix. This plan or purpose cannot be 
effectively achieved if the trustees were now required to 
comply with the present demands of the appellants and, 
in our view, the trust could not be so terminated even 
though the consents of all of the many contingent bene- 
ficiaries were obtained which, of course, is not the case 
here. Shelton v. King, 229 U.S. 90, 33 S. Ct. 686. 


CONCLUSION 


It is respectfully submitted that determination of the 
trial court as to the proper construction of this Will is 
manifestly correct and should be affirmed. 


Rosert T. Murray 
500 Bowen Building 
815 Fifteenth Street, N. W. 
Attorney for Appellee, 
College of the Immaculate Conception 
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(vo) Material purposes of the trust have not been ful- 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,005 


ALBERT R, BEATTY, et al., 
Appellants, 
Ve 
NATIONAL SAVINGS AND TRUST COMPANY, 


A Corporation, as Trustee u/w of 


Elizabeth Owen Beatty, et al., 


Appellees. 


Appeal From a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE WASHINGTON SOCIETY 
FOR HARD OF HEARING 


STATEMENT OF CASE 


Appellants’ Statement of the Case, beginning jon 
page 2 of their Brief is correct but not complete. For 
purposes of completeness and clarity Appellee here adopts 


Appellants! Statement of the Case with the following 


amendments : 


1. On page 3, line one, strike the language 


"> and 3" and insert in lieu thereof the language 
"> through 6". 


26 On page 3, after the indented paragraph 
"ttem 3", add Item 4, Item 5 and Item 6 of the Will. 
(g.A. 8-10) 

Appellee here by its amendments adds - item 4, 5 
and 6 of paragraph THIRD of the Will (J.A. 8-10) follow- 
ing in sequence after “Item 3" on page 3 of Appellants’ 
Brief. Appellee here does not burden the record nor the 
pocketbook by requoting Items 2, 3, 4, 5 and 6 of 
paragraph THIRD of the Will (J.A. 8-10). 

STATUTES, PROVISIONS OF RESTATEMENT 
AUTHORITIES AND DECISIONS INVOLVED 
As to Estates 
Title 45, D. C. Code, 1951 Edition 
Sec. 45-806. Estates classified -- Possession --Expect- 
ancy. 

"Estates are either in possession or in expect- 
ancy." ‘sec. 45-807. Estate in possession. 

"An estate in possession exists when the owner 
has an immediate right to the possession of the land." 
Sec. 45-808, Estate in Expectancy. 
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"an estate in expectancy is either a reversion 
or a future estate." 

Sec. 45-810. Future estates. 

",j future estate is one limited to commence at 
a future day, either without the intervention of a 
precedent estate or after the expiration or determin- 
ation of a precedent estate created at the same time 
and by the same conveyance or devise." | 
Section 45-811. Remainder and conditional limitation. | 

"Tf it is to commence upon the full expiration of 
such precedent estate, 1t is a renner and may be trans- 
ferred by that name. If it is to commence on a con- 
tingency which, if it happen, will abridge or Rocemine 
such precedent estate before its expiration, it shall 
be known as a conditional limitation.” 

Sec. 45-812. Vested and contingent future estates. 

"a future estate is vested when there is a person 
in being who would have an immediate right to the 
possession of the land upon the expiration of the inter= 
mediate or precedent estate, or upon the arrival of a. 


certain period or event when it is to commence in 


possession. It is contingent when the person to whom | 


or the event upon which it is limited to take effect 


in possession or become a vested estate is uncertain." 
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Sec. 45-813. Alternative future estates. 

"two or more future estates may be created to take 
effect in the alternative, so that if the first in 
order shall fail to vest the next in succession may be 
substituted for it and take effect accordingly.” 
Sec. 45-814. Expectant estates not to be defeated. 

"No expectant estate can be defeated or barred 
by any alienation or other act of the owner of the 
intermediate or precedent estate, nor by any destruction 
of such precedent estate, by disseizin, forfeiture, 
surrender, merger, or otherwise, except when such des- 
truction is expressly provided for or authorized in the 
creation of such expectant estate; nor shall an ex- 
pectant estate thus liable to be defeated be on that 
ground adjudged void in its creation." 
Sec. 45-823. Provisions Applicable to Personal Property. 

"A11 the provisions of this chapter and of 
sections 45-102 to 45-104, 45-203, 45-204, shall apply 
to personal property generally except where from 


the nature of the property they are inapplicable." 


As to Beneficiaries of Trusts and their Interests 


Scott v. Powell, 86 U. S- App. DeC. 277, 182 Fe 20 75 
The Court at page 78 stated: 


"Me first iproblem is to determine the nature of 
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the interest of Aubrey and what happened to it when he 
died. In terms of the law of future interests, there| 
are alternative limitations and supplanting limitations. 
Such terms are defined in Sections 252 and 255 of the 
Restatement of the Law of Property. An alternative 
limitation requires survival of the remainderman to 
the end of the preceding interests. A supplanting 
limitation does not necessarily require such survival 


of the remainderman; it imposes a condition, the 


happening of which replaces the remainderman with 


another." 


Restatement of the Law of Property 


Section 253. Limitation Over on the Failure of a 


Prior Taker in Any and All Circumstances to Survive 
In a limitation purporting to create a remainder 


or an executory interest in a person, the inclusion of a 
supplanting limitation with respect to all failures of 
such person to survive to a future time, tends to es-| 
tablish that the requirement of survival so created is 
a basis for the defeasance of such interest rather than a 
condition precedent thereof. 
Illustration: 

1. A, owning Blackacre in fee simple absolute, 
transfers Blackacre "To B for life and upon the death) of 


3 remainder to C, D and E and their heirs, but if any| shall 
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have died, to his issue, if any, and if none, to the 
others of the remaindermen and their heirs, and if none 
of the latter are then living, to the F Hospital." Each 
of C, D and E has ian interest which is vested sub ject to 
defeasance upon his failing to survive B. 
Comment : 

ae Rationale. The requirement of survival is 
an inevitable consequence of the fact that there is a 
limitation on every possible failure of the first taker 
to survive to the stipulated future time. But the rule 
stated in this Section soes further and asserts that 
with respect to this form of limitation, there is 
a constructional preference for the conclusion that 
the created interest is subject to defeasance by the non- 
survival of the taker, rather than subject to a condition 
precedent of survival. This second conclusion is the 
reasonable inference from the types of limitations herein 
designated as "supplanting" limitations. 

Bee beeieeee 

Ce eration of the stated rule ~- Supplant and 


alternative limitations contrasted. 


eeee In contrast therewith, in a supplanting 


limitation the intended original and secondary gifts 
are expressed by successive phrases, separated, common- 


ly, by such words as "but if," "and if," or "in case.” 


“- 
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Stress is placed upon these differences in wording 
because a different intent is normally manifested by these 
differences in phraseology... When a supplanting limitation 
is employed, the intent normally manifested is the present 
creation of an interest which, on the occurrence of stated 
future events, is to be replaced by another interest in 
persons. The element of postponing the choice complete~ 
ly to a future date is lacking «+. | 
a. Overation of the stated rule - Variations in 

the remainder of executory interest. | 

The interest which, under the rule stated in this 
Section, is subject to defeasance by the non-survival of 
the taker thereof, can be either a remainder which is| other- 
wise indefeasible (see illustration 2)ee. 
Tllustration: 

Le cvvccee 

2. A, having assets worth upwards of $5000, 
effectively devises his entire assets "to B for life" with 


«| 
| 


a further provision that on B's death $5000 shall go 


. | 
"to C, ta be paid to him at the age of twenty-one, but if 
| 


C dies under that age, then this sum of money shall go to 
D absolutely.” But for the gift over, C would have an 
indefeasibly vested interest in the $5000.... By virtue 
of the gift over C has an interest subject to defeasance 
by his failure to live to the required age. 


Scott v. Powell, supra. 


The Court at page 82 stated: 
"The right to the principal of an estate at any 


given moment may be in a series of people depending 


upon gradations of contingencies. Thus A may be en- 
titled to the principal, but if A is not living B may 
be entitled to it, and if neither A nor B is living © 
may be entitled, and if neither A, B nor C is living 
D may take, and so on to the final ultimate contingency 
when the state islentitled to the property. All these 
persons own their! increasingly contingent and remote 
rights at the same time. A, B, C, etc., each and all 
have prospects in| the property at all times until one 
of them takes in possession and full ownership. Thus, 
there may be an echelon of persons with rights in 
diminishing probability as their respective possl- 
bilities of taking become more remote. The sum total 
of all these outstanding rights in property at any 
given moment must! be the full beneficial interest. 
To express that idea another way, in contemplation of 
law no circumstance can occur which would leave: 
property, held in| trust, with no taker if the trust 
expires. 

"“Mese rights to take the principal of a! trust 
estate may be certain, fixed, probable, irrevocable, 
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uncertain, contingent, revocable, improbable, remotes | 
But whatever their respective peculiarities, they are) 
interests in property. As such, they pass from person 
to person, by intentional transfer or by operation of | 
law; they do not spring full-grown out of space without 
precedent existence and ownership. So it 1s at any 
given moment, under any conceivable circumstance or 
combination of circumstances, if a trust expires some) 


| 
person is entitled to take the trust property, and he is 


so entitled by virtue of a right which came to him ANS 


somebody else." 
Restatement of the Law - Trusts (2a) - 1959 
Section 115. Several Beneficiaries 

There may be a single beneficiary or several benefi- 
ciaries of a trust. | 
Section 127. Who are Beneficiaries? 

A person is a beneficiary of a trust if the 
settler manifests an intention to give him a beneficial 
interest, except so far as this principle is limited by 
the rule in Shelley's case. 
Section 128. Extent of the Beneficiary's Interest. 

The extent of the interest of the beneficiary of 
a trust depends upon the manifestation of intention of the 
settler, except so far as this principle is limited by the 
rule in Shelley's case, 
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Section 129. Definiteness of Extent of Beneficiaries 
Interest. : 

The extent of the interest of the beneficiary of 
a trust need not be definite at the time of the creation 
of the trust if it is definitely ascertainable within 
the period of the rule against perpetuities. 
Comment: 

a. It is not essential to the validity of 
a trust that tne extent of the interest of a beneficiary 
should be definite or definitely ascertainable from 
facts existing at kne time of the creation of the trust. 
>. Future interest, The interest of the 

peneficlary may be a future interest either vested or 
contingent. 
Illustrations: 

Le ceccvee 

2. A transfers $100,000 to B in trust to pay 
the income to C for life and on C's death to pay the 
principal to D put if D dies before C then to pay the 


principal to E. C, D and E are beneficiaries of the 


trust, D having a vested future interest and Ea 
contingent future interest. 
As to Termination of Trusts 


Restatement of the Law of Trusts (2a) - 1959 


"Section 337. Consent of peneficiaries. (1) 


11 

Except as stated in Subsection (2), if all of the bene- 
ficiaries of a trust consent and none of them is undey an 
incapacity, they can compel the termination of the trust. 
(2) If the continuance of the trust is necessary 


to carry out a material purpose of the trust, the bene- 


ficiaries cannot compel its termination." 


Comments 

"2, General Rule. The beneficiaries of a 
trust, if all consent and none is under an incapacity, 
can compel its termination if the continuance of the trust 
is not necessary to carry out a material purpose of the 
trust, although the period fixed by the terms of the 
trust for its duration has not expired. On the other 
hand, even though all consent they cannot compel the 
termination of the trust if its continuance is necessary 
to carry out a material purpose of the trust." (Page '158) 

"5, Partial termination of trust. 
Purposes accomplished. If all of the beneficiaries of 
a trust wish to terminate it in part and none of them 
is under an incapacity, they can compel a termination 
of the trust as to a part of the property, unless the 
continuance of the trust of all the property is necessary 
to carry out amaterial purpose of the trust." (Page 166) 
Section 340. Where Some of the Beneficiaries Do Not 


Consent 
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(1) Except as stated in Subsection (2) and in 


Sections 335 and 336, if one or more of the beneficiaries 
of a trust do not consent to its termination or are 
under an incapacity, the other cannot compel the termin- 
ation of the trust, except in accordance with the terms 
of the trust. 

(2) Although one or more of the beneficiaries 
of a trust do not consent to its termination or are 
under an incapacity, the court may decree a partial 
termination of the trust if the interests of the bene- 
ficiaries who do not consent or are under an incapacity 
are not prejudiced thereby and if the continuance of 
the trust is not necessary to carry out a material 
purpose of the trust. 

Comment on Subsection (1): 

d. Where some beneficiaries not ascertained. 
The rule stated in Subsection (1) is applicable where 
one or more of the beneficiaries are unascertained, 
although all of the other beneficiaries have full 
capacity and consent to the termination of the trust. 
Illustration: 

4, A transfers Blackacre to B in trust for C for 
life, and if C should die leaving issue, remainder to 
such issue, and if C should die without issue, remainder 
to Be, C and D cannot compel the termination of the 
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trust in whole or in part. | 


Section 335. Accomplishment of Purposes Becoming 


| 
Impossible or Illegal 
If the purposes for which a trust is created oe 


come impossible on accomplishment or illegal, the trust 
| 
will be terminated. 


Section 336. Termination in case of Emergency. 


If owing to circumstances not known to the | 


settler and not anticipated by him the continuance of | 
the trust would defeat or substantially impair the 
accomplishment of the purposes of the trust, the court 
will direct or permit termination of the trust. | 
Bogert, The Law of Trusts and Trustees 
Section 1002. When Will Court Terminate a Trust? 

eoee Often contingent cestius have interests | 
under the trust, and the court will not allow the | 
cestius with vested interests to shut out the existing 
or possible future contingent cestius by procuring a | 


court decreee for termination and for distribution among 


the present holders of vested interests. 


Liberty National Bank et al. v. Hicks et ot ae 
ece LIU, ¢ 


McDonald et al. v. Fulton Trust Co. of N. Y. et al., 
TI App. Dee 20; 107 Fe ed 257 


In re Adoption of a Minor, 94 App. D.C. 131, 214 F. oa 844 


| 
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SUMMARY OF ARGUMENT 

The testatrix in her Will specifically and 
deliberately spelled out to whem the first half of 
the 75% portion of the trust is to go in the event 
her son does not actually survive to the designated : 
date of distribution, the death of her husband, provided 
of course that the son is at least 30 years of age. 
The requirement of survival is then made explicit 
in the Will of the testatrix. 

While conceding,in the light of Section 
45-812 of the D.C. Code, that the son may have 
had a vested interest in the first half of the 75% 
portion of the trust, such vested interest was subject 
to divestiture, in'that the gifts over in the event 
of his failure to survive are supplanting limitations. 
In the event of thé son's failure to survive to the 
time of distributidn, the gifts over will replace 
his interest with interests in the other persons, 


named in the Will.’ Section 253 of the Restatement of 


the Law of Property, supra, dealing with supplanting 


limitations has been held to be the law in District 
of Columbia in Scott v. Powell, supra. 

While the law is settled in the District of 
Columbia that all parties in interest may terminate. 


a trust, it is also settled in the District of 
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Columbia that the term "all parties" includes also 
these beneficiaries with contingent interests. In 
the instant case, the ccntingent beneficiaries are 
all those who would take in the event the son does not, 
survive to the time of distribution. These contingent 
peneficiaries include not only persons in being, who 
have not consented to termination cf any portion of 
the trust, but have indeed objected strenuously, but 
also possible unborn issue of the son, for whom 
it would be impossible to consent. All of these con- 
tingent beneficiaries clearly fall within the 
definition of such as set forth in Section 45-812 of 
the D. C. Code. 

Assuming arguendo that all benefciaries of the 
trust in the instant case could, and would consent, the 
trust, or any part thereof, can not be terminated in 
that one or more of its material purposes has not 
been accomplished. Two of the purposes of the 
testatrix in setting up the testamentary trust were to 
prevent the distribution of the corpus until after the 
husband's death, and, in the event of the failure of 


her son to survive her husband, to preserve the corpus 


for either the issue of the son, or if there be no 
issue, for the other named contingent peneficiaries. 


The law in the District of Columbia is settled that 
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where such material purposes have not been accomplish- 
ec, the trust will not be terminated. 

ARGUMENT 
I 

TSS COURT BELOW WAS CORRECT IN HOLDING THAT THE 
SON ACQUIRED ONLY AN INTEREST WHICH WAS SUBJECT TO 
DIVESTITURE IN ANY! PART OF THE 75% PORTION OF THE 
TRUST, BECAUSE THE TESTATRIX IN HER WILL HAD 
PROVIDED FOR GIFTS OVER COVERING EVERY POSSIBLE 
CONTINGENCY IN THE EVENT THE SON DID NOT SURVIVE 
TO THE TIME OF DISTRIBUTION. 

Under the provisions of Sec. 45-812 (D.C. 
Code), Supra, reciting that a future estate is vested 


when there is a person in being who would have an 


immediate right to the possession of the land upon 
the expiration of 'the intermediate estate, it is 
conceded that the entire trust estate vested in 
Rev. Owen Washington Beatty at the time of his mother's 
death, however, it vested subject to divestiture in 
the event Beatty did not survive to the stated 
agesand stated event. 

Now that Rev. Beatty has reached 30 years of 
age, the event that can cause divesting of the 
first part of the! 75% portion of the trust is his 
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failure to: survive his father, the life tenant. The 


requirement of survival in order to take is made ex- 


plicit, in the Will of Elizabeth Oven Beatty by the fact 
that she has provided for a gift over on every possible 
failure of Rev. Beatty to survive. She has provided 
that if Reve Beatty leaves issue, the income shall be. 
distributed to such issue for twenty years following 
his death, and then the corpus 4s to be distributed to 
them. In the event Rev. Beatty leaves no issue, then 
the corpus is to be distributed immediately to the 
peneficiaries named in Item 6(a), (b) and (c) of the 
Will (J.A. 9-10). The fact situation clearly brings 
it within the provisions of Section 255 of the Re- 
statement of the law of Property, supra, which Section 
has been held to be the law in the District of Columbia 
in Scott ve Powell, 86 Appe DC. 277, 182 F. 2d 

15, supra. ‘The facts in this case show clearly that 
the gift to Rev. Beatty while vested is subject to 
defeasance upon his failure to survive his father. 
The gifts over are supplanting limitations which on 
Rev. Beatty's failure to survive will replace his 
interest with interests in the other persons named 
in the Will. 
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It 
THE COURT BELOW WAS CORRECT IN DENYING A PARTIAL 
TERMINATION OF THE 75% PORTION OF THE TRUST BECAUSE 
CONTINGENT BENEFICIARIES, INCLUDING SOME YET UNBORN, 
HAD NOT CONSENTED TO ITS TERMINATION, AND WHERE, IW 
ADDITION, A MATERIAL PURPOSE OF THE TRUST HAD NOT YET 
BEEN FULFILLED. 
While the law is settled in the District of Columbia 


that all parties in interest may terminate a trust 


Helvering v. Helmholz (1935), 296 U.S. 93; 80 Le Ed. 73 


and Rust v. Rust (1949), 85 App. D.C. 191, it is also 
settled in the District of Columbia that the term "all 


parties" includes hot only those with vested interests, 


put also those with contingent interests Liberty Nat. 


Bank et al. ve Hicks et al., 84 App. D. C. 198, 173 F 
24 631; In re Adoption of a Minor (1954), 94% App. DC. 
131, 214 F. 2d S44; Bogert, The Law of Trusts and 
Trustees, Sec. 1002. | 

Under the provisions of sec. 45-812, D.C. Code, 
supra, an estate is contingent when the person to whom, 
or the event upon which it is limited to take effect in 
possession or become a vested estate is uncertain. The 
unborn issue of Rev. Beatty and the named peneficiaries 


in Item 6(a), (b) and (c) (J-A. 9-10) of the Will there- 
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fore have contingent interests. The possibility of 
issue is real and the event upon which such issue would 
take is uncertain, as it is not known whether the Rev. 
Beatty will survive his father. As to the other 
beneficiaries their interest is contingent in that 1t is 
not known if the Rev. Beatty will survive his father, 
or if he does not, if he will leave issue. The named 
beneficiaries and unborn issue do have an interest though 
contingent. See references, supra, as to Beneficiaries 
and their Interests. 

In Hurtet ale v. Gilmer et al., 59 App. De Co 
the grantor transferred stock in 


282, 40 F. 2a 794, 


trust with directions to pay net income to named bene- 
ficiary for life and to make certain payments out of 
corpus, that on death of life beneficiary net cash pro- 
ceeds should be distributed equally among life tenant's 
sisters, children of any predeceased sister to take share 
to which their deceased parent would have been entitled 
if then living. After delivery of declaration of trust, 
grantor and life tenant's sisters mutually agreed that 
trust should be abrogated, and in carrying out agreement 
conveyed their interests in trust to life tenant. The 
Court held the trust not revocable by grantor and all 
living beneficiaries in derogation of contingent interests 


of unborn beneficiaries. 
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In Liberty Nat. Bank et al. v. Hicks et al., 
84 App. D.C. 198, 173 F. 2d 631, the settler attempted 
to terminate a trust which by its provisions was not 
capable of being altered, amended nor revoked. The 
trust provided for the income to be paid to the settler 
for life, and then distribution of one-half of the 
corpus to settler's three children, share and share 
alike, provided, however, that if any of the children 
should predecease settler, leaving issue, such surviving 
issue should take share of parent. In an action brought 
to terminate the trust, the Court at 634 stated: 

The Principle decided in the above case [Burt 

et al. vo Gilmer et al.,.59 App. D.C. 282, 40 F. 

2a 794, 795 7is that a trust once validly con- 

stituted may not thereafter be terminated with- 

out the consent of all the cestui que trust. 

This includes not only those specially named 

put those then unborn who may take on the expir- 

ation of the trust according to its terms." 

In the case of In re Adoption of a Minor (1954), 
94 Avp. D.C. 131,'214 F. 24 844, an adoption proceeding, 
the father (appellant) had established a trust in 


accordance with property settlement agreement, for support 


of child of divorced parties. Trust by its term was 


el 
irrevocable. Trust corpus was to be paid over to chi 
on his 2lst birthday. If child died pefore reaching 
maturity the corpus was to go to father, however, if 
at any time he was also dead, the corpus was to g0 to 
mother (respondent) « 
Father contended that upon the adoption of the son, 
the purpose of the trust was fulfilled and its corpus, 
therefore, should be returned to him. He based his 
argument on two propositions: First, that a duty to 
support a child under a divorce decree is ended upon 
another's adoption of the child. Second, that a trust 
ghould be terminated and its corpus paid to the grantor 
when its purpose is fulfilled. The Court said the first 
of the propositions may well be so, but as to the second 


it noted that the cases cited by father (appellant) in- 


volved facts materially different from those of the 


pefore it. 
The Court at 848 said: 
"But even accepting, arguendo, appellant's pro- 
position, we do not think that this trust should be 
terminated. Adoption in this case does not fulfill 
its purpose. The trust agreement, as we have 
noted, does more than secure the support payments: 


it provides that the corpus shall be paid over 
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to the child on his twenty-first birthday. The 
respondent, moreover, has a contingent interest 
in the corpus. Consequently, even assuming that 
the purpose of the support provisions would end 
with adoption, the corpus over provisions necessi- 
tate the trust's continuance." 


In the light of the above cases, it is clear that 


ALL 
the instant trust cannot be terminated pecausenof the 


peneficiaries, those with contingent as well as vested 
interests, have not consented. Furthermore, even if all 
those contingent beneficiaries named in Item 6(a), (bd) 
and (c) (J.-A. 9-10) of the Will should consent, it 

would still be impossible to terminate the trust be- 
cause of the gift-over to the issue, yet unborn, of 

Rev. Beatty. Under the holdings in Hurt et al. v. Gilmer 
et al., supra, ani Liberty Nat. Bank et al. v. Hicks et 
al., supra, no possible consent can act to defeat the 
contingent interests of these yet unborn beneficiaries. 
Under Section 45-814 of the D.C. Code, supra, the ex- 
pectant estate can only be defeated if its destruction is 
expressly provided for or authorized in the creation: of 
such expectant estate. A thorough analysis of the will 
of Elizabeth Owen Beatty, in which the expectant estates 


are created, does not reveal any provision for or 
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authority to defeat them under any circumstances. 
While the right of Rev. Beatty to assign his 
interests under the trust is not questioned, he could 
only assign that which he had. In Pyne v- Pyne, 84 App. 


154 F. the Court held that interests, 


De Ce 191, 2a 297, 
whether vested or contingent are assignable, however, if 
a vested interest is defeasible, the assignment is subject 
to the same defeasance, and likewise, if the interest is 
contingent, the assignment is subject to the same con- 
ditions upon which the interest is hed. Therefore, in 
the instant case, the Rev. Beatty could not assign an 
absolutely vested interest as he did not have it to assign. 
While the foregoing conclusively precludes any 
termination of the trust it may be noted that even assuming, 
arguendo, that all the peneficiaries could consent, the 
trust could still not be terminated because one of its 
material purposes has still not been accomplished Shelton 
v. King, 229 U.S. 90, 33 S. Ct. 686, 57 L. Bd. 1086. The 
Shelton decision was cited as controlling in the case of 


McDonald et al. v. Fulton Trust Co. of New York et als, 


71 App. D.C. 36, 157 F. 24 257, where at 238 the Court said: 


"a tpust which is not a spendthrift trust will 
not be terminated where some of its purposes ape 


not yet fulfilled, even though all the 
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beneficiaries are of full age and sound mind 
and have petitioned for the distribution of 
the trust property. The lay of the District of 
Columbia is settled, adversely to termination, 
py Shelton v. King, 229 U.S. 90, 35 S. Ct. 686, 
57 Le. Ed. 1086." 


In the case of in re Adoption of a Minor, supra, 
it is to be noted that the Court held, "Adoption in this 


case does not fulfill its purpose. The trust agreement 


wee does more than secure the support payments: it pro- 
vides that the corpus shall be paid over to the child 
on his twenty-first birthday." 

In the instant case, while it is true that two of 
the purposes of the trust were to give the beneficial 
interest in the 75% portion of the trust property to 
the husband for life and to preserve the principal for 
the son, other purposes were to prevent the distribution 
of the corpus until after the husband's death, and, in the 
event that Rev. Beatty did not survive him, to preserve 
the corpus for either the issue of Rev. Beatty or, in 
the event of his dying without issue, for the beneficiaries 
named in Item 6(a)!, (b) and (c) of the Will. These other 
purposes are made abundantly clear by the pains Elizabeth 
Owen Beatty took in providing for every possible 
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contingency. Had she intended the corpus to vest 
absolutely in the husband, she could have provided 
quite simply for the corpus to be distributed to him 
in the event the Rev. Beatty predeceased him. This she 
did not choose to do. On these facts, certain of the 
material purposes of the trust have not been accomplish- 
ed, and therefore, on the basis of the decision in 


Shelton v. King, supra, even if all of the peneficiaries 


could consent, the trust cannot be terminated. 
CONCLUSION 
For the reasons stated above the judgment should 
be affirmed. 
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